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SoMMERVILLE vy. STEPHENSON & JOHNSTON. 


1. Parol evidence of an agreement at the time of assigning a bond, that the 
obligor should be indulged two years, is not admissible in excuse of ordi- 
nary diligence. , 

2. Assumpsit is not the proper remedy to enforce the liability of one who 
assigns a specialty by indorsement under seal; covenant should be brought. 

3. Certified eopy of a deed of conveyance, not admissible evidence, with- 
out first satisfactorily accounting for the absence of the original. 


Turs is an action of assumpsit, brought by Stephenson 
& Johnston, in the Circuit Court of Franklin county, 
against the plaintiff in error, as the indorser of a specialty, 
for the payment of $604 47-100, payable immediately. 
The declaration contains two counts upon the indorsement, 
in which it is alleged that the defendants in error, at the 
time of the indorsement, agreed not to require payment of 
the maker, for the space of two years, until after which 
time, it appears that they did not require payment of the 
maker, nor give notice to the indorser; in other respects, 
these counts are in common form. The third count is to 
recover money due on the sale and conveyance of lands. 

On the trial, the defendants in error, read to the jury 
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sanvary usithe indorsement of the bond, which is in these words: «I 


ON te 


assign the within to William W. Stephenson and William 


aaa: Sa Johnston, as witness my hand and seal, 20th February, 


Staghausen 
& Johnston. 


_—_—_- 


a 1 Caines’ R. 
47. 





1826.”’ 

(Signed, ) “ALEX. SOMMERVILLE.” 

To which the plaintiff in error objected, but his objec- 
tion was overruled by the Court. 

The defendants in error also offered in evidence, a copy 
of a deed of conveyance from the plaintiff in error, with- 
out any other proof than a certificate of the Clerk of the 
County Court of Lawrence, of its being a true copy from 
the books of his office.- To the admission of which, the 
plaintiff objected, and his objection was overruled. The 
defendants in error then offered to prove, that at the time 
of the assignment as sct out, it was agreed that they should 
wait two¥ears with the obligor of the specialtyg and that 
if he did not then pay, that the plaintiff in error would be 
responsible. ‘To the introduction of which, the plaintiff 
in error objected, and his objection was overruled. Which 
seyeral opinions of the Court, overruling the plaintiff’s 
objections to the admission of evidence, are assigned as 
error. 


Hoprxrns, for the plaintiff inerror. The parties have a 
right to form the character of their contract as they please, 
and their rights are not changed by the addition of a seal, 
but their remedy*i is different. Covenant is the appropri- 
ate remedy in this case. It is true, the proof to enforce 
liability under this indorsement, is the same as if there 
were no seal, but the form of action is materially changed. 
This actidn is.on a sealed instrument, and assumpsit does 
notlie. Where a contract under seal has failed, sometimes 
assumpsit may be brought for money had and received, but 
then the covenant is set aside and not sued on. This ac- 
tion is noton that ground. The plaintiffs below proceeded 
on the contract itself, it being complied with as they al- 
lege. The decision in the case in Caines’ Reports, went 
onthe ground that the contract was set aside. 

The plaintiffs below were allowed to give in evidence, 
the copy of a deed without sufficjent proof. There was 
no count on the original transaction, I believe. If not, 
the testimony was irrelevant; it may have had-effect, and 
the jury may have been misled by it. In this'view, it 
was error to admit the deed itself. But the deed should 
have been proved, or appeared to have been duly recorded 
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and certified under statute. Yet even then, the copy couldsaxyanry ss 
not have been admitted without proof of loss, or notice to 

produce the original. In this case, the deed was not pro- Sommerville 
perly admitted to record. The clerk had no authority to stephenson 
record it, unless all the requisites of the statute were com- & Jobnston. 
plied with; and it does not so appear. But a copy is no 
evidence of a deed, unless the original is lost, destroyed, 
or beyond the control of the party offering it, even when 
the latter is recorded. If the original be in existence, it 
must be produced, or its absence accounted for. 

The plaintiffs were allowed to give parol evidence, to 
vary materially the contract. The liability is the sameas 
if the indorsement was not under seal. The evidence of 
the contract was written, and a verbal agreement is set up, 
that indulgence should be given and a promise to pay. The 
written contract is therefore altered by parol testimony. 
It was a conditional contract only; its legal effect is that 
of an assignment, as much so as if it had been expressed. 
Yet this written contract was suffered to be altered by pa- 
rol, which shewed that no presentment was to be made, 
until the end of delay given, and went to excuse demand 
for one or two years. Such evidence varied the written 
contract materially. ‘The case of Wesson v. Carroll,@ a Minor's Als 
is the first decision of this Court upon this point; a second \ 
is the caseof Dupuy v. Gray.6 Between these cases and 4 Minor’s Ala 
the one at bar, there is a decisive resemblance. R. 357. 








a hl * ° 4 Com. Law 
rhe written contract would bind the other party, and “Rep. 31. and 
therefore must bind the defendants in error.¢ Caer a 


Witrram B. Martin, for defendants in error. When 
fully examined, it will be seen that the judgment is eor- 
rect. We contend that the indorsement creates the legal 
liability of an assignment, and nothing more. The seal 
gives it no more solemnity, than it would have without it, 
nor would it have more if entered of record. The assign- 
ment does not produce the liability, but the subsequent acts 
of the party. No greater obligation is incurred, whatever 
he the form, it is still the same legal liability. Here the 
liability is independent of theseal. There is no authority 
to sustain a contrary position. Suppose the assignment be 
made of record, the liability is the same, and cannot be 
changed. It is what is done after the assignment, that 
fixes the liability. The seal cannot make it more than an 
assignment. 

The case of Dupuy v. Grey, does not reach this case. 

35 
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JANUARY 122 This is a contract to give day, but «oes not contradict the 
a Wm assignment. Giving day is a good consideration. The 
Sommerville action is not brought against the plaintiff in error as a regu- 
Stephenson Jar indorser. We go on the contract to give day, which 
& Johnston. has a good consideration to sustain it. A promise to pay, 
after negligence in making demand, is good, and will sus- 
tain an action by itself, and does not depend altogether on 
the indorsement. It isanew, independent contract. The 
legal liability is created by writing; but the action is on 
the subsequent promise. We have declared on the sub- 
sequent promise, and not on the law of indorsements. 
This does not contradict the written contract, it is a dif- 
ferent contract. I do not wish makers pressed. The 
course of the plaintiff in error, looks like an intention to 
entrap, to confuse remedies. This action does justice to 
both parties, and there is no reason to reverse the cause. 

It was not necessary to produce the deed at all, and its 
production eould have done no injury. The testimony 
might have been useful on the other side. Suppose it was 
necessary; the title to the land was not in dispute; any 
evidence to establish the fact of a contract in writing, is 
sufficient. Its existence only could have been necessary, 
tobeshewn. To shew the existence of a written contract, 
a copy is sufficient; the highest grade of evidence need 
not be produced for this purpose; it is only a collateral 
fact. I do not admit the doctrine of notice to produce the 
deed. We are third persons as to the sale of the land. 
Deeds are recorded for the benefit of the public. Any 
other person than the owner of the deed, can use a copy, 
because the original is not within his power. 





Hopkins, in reply. It is assumed in argument, that 
the verbal contract was not made until after the assign- 
ment of the bond, but the record will not sustain this 
view. It was made at the same time. The declaration 
shews how the land was to be paid for, and that the con- 
tract was executed according to its stipulation. The lia- 
bility therefore, sought to be enforced in this action, was 
not on the centract of sale, but was on the contract of as- 
signment. But if the verbal contract relied on, to give 
the obligor further time for payment, took place after the 
assignment, it was a promise to pay the debt of another, 
and as such, void under our statute of frauds. 


By JUDGE COLLIER. The bill of exceptions very 
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naturally suggests for our consideration these questionSs:;axvary 1881 
Ist. Is it competent to vary a contract in writing, by a: 
verbal agreement, made at the time the contract is entered Sommerville 
into, and is such the effect of the testimony, with regard Stophensoh 
to the indulgencegof the obligor? 2nd. Is assumpsit the &Johaston. 
proper remedy against the assignor of a specialty on an” 
indorsement under seal? 3d. Can the copy of a registered 
deed of conveyance, be read in evidence, without accoun- 
ting for the original? 
Ist. Where parties have reduced their contract to wri- 
ting, it is presumed that it contains every stipulation in 
regard tothe subject matter of contract, in which their 
minds concurred; and hence neither party will be per- 
mitted to prove verbal reservations or conditions to have 
been made at the time it was entered into. In Dupuy 
v. Gray,@ the plaintiff in error was sued as the assignor a Minor’s Ala. 
of a bond. On trial in the Court below, he offered to Rep- 557. 
prove a verbal agreement, made at the time of the assign- 
ment, that he was not to be liable until it should be ascer- 
tained by suit, that the money could not be collected of 
the obligor, which evidence was rejected by the Cireuit 
Court, and this Court ruled, that such evidence went to 
vary and contro! the terms and legal effect of the contract 
in writing, and its rejection was proper. ‘To the same _ 
pointis Wesson v. Carroll.é 6 Ibid 251. 
In Free and another v. Hawkins,¢ the indorsee brought ¢ 8 Taunt. 92. 
an action against the indorser. The defence set up, wasa 
want of notice of the dishonor of the note; whereupon the 
plaintiffs tendered asa waiver of such notice by the defen- 
dant, evidence that he knew and expected that payment 
of the note was not to be enforced, until after the estates of 
the maker were sold, and then only in the event of the 
proceeds of the estates not being sufficiently productive; 
and that whatever might be the course of law, such was 
the understanding when the note was given. The evi- 
dence was rejected at nist prius. On a rule nisi, to set 
aside the nonsuit and have a new trial, the Court of Com- 
mon Pleas held, that the evidence was properly rejected; 
and remarked, that if the parties mean to vary the legal 
operation of an instrument, they ought to express such 
variance; if they do not express it, the legal operation of 
the instrument remains. The effect ef the evidence ten- 
dered, would be to vary the note and to control its legal 
operation. The case of Hoare v. Graham, was referred 4 3 Camp. 58. 
to by the Court, as analogous in principle, to the one be- 
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JANUARY 103:80re them, and as deciding that that which is expressed in 
wry writing, and which is the best evidence of a contract, 
Sommerville should alone constitute the contract. In Hund v. 4dams,« 
Stephenson evidence was offered, to shew that at the time the note was 
& Jobaston. signed by Adams as security, it was agreed between him 
and the plaintiff’s intestate, that he should not be called 
upon, until an attempt had first been made to obtain pay- 

ent of Chaplin, the principal in the note. This evi- 

ence was held to have been rightfully rejected by the 
judge who tried the cause; and it was ruled, that parol evi- 
dence cannot be admitted, to alter the legal effect of a 
written simple contract. ‘To the same effect are the cases 
62W. Black. of Preston v. Lerceau and Coker v. Grey.6 In Stach- 
Oe a tas pole v. Arnold,¢ it is decided, that there is no difference 
¢ 11 Mass. R. with regard to the admissibility of explanatory or contra- 
” dictory proofs, between simple contracts in writing and 

sealed instruments. 

If these decisions are to be relied on as correctly ascer- 
taining the law, it does not require the aid of further illus- 
tration to manifest, that the opinion of the Court below, 
by which oral evidence of an extension of the time of pay- 
ment was admitted, is erroneous. And the question is so 
clearly determined by these authorities, that I do not feel 
authorized to dissent from them, the more especially as 
my researches furnish no opposing adjudication. 

Had the point been res integra, without any other light 
than principle to guide, I should have hesitated before I 
determined that oral evidence of a fact, concomitant with 
the indorsement, was not admissible, by way of excuse 
for a failure to give notice of the dishonor of a note. 
Though I have no objection to the principle of the rule 
which excludes such testimony, I believe its application 
to have been extended full as far, as the purposes of jus- 
tice demand. But the question has been settled and I ac- 
quiesce, believing it is more important in most cases, to 
the security of rights, that the law should be fixed and cer- 
tain, than that it should be correctly established. If it 
had appeared from the declaration that the agreement for 
indulgence was verbally made, advantage should have been 
claimed on demurrer, but it does not appear from the dec- 
laration, that the agreement was not in writing. 

2d. The action of assumpsit is not maintainable upon 
writings under seal, where they are sued on as the foun- 
dation of the action, but in such case, the party must bring 
debt or covenant, according to the character of the writing. 


a7 Mass. R. 
518. 
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In order to determine what action is the appropriatejaxuany 131 
remedy upon the assignment, it is necessary to inquire 
into the nature of the obligation itimposes. The assignor Sommerville 
undertakes with the assignee, that if he will employ due gtephenson 
diligence to get the money of the maker and fail, then if & Johnston. 
he will give a reasonable notice of the failure, he will pay ~ 
him. Itis obvious that the assignment imposed no pre- 
sent duty upon the assignor, but is only an act from which 
he may become liable, upon the performance of after acts 
by the assignee, and can be considered as but inducement 
to his liability. 

In Deeborough v. Vanness,¢ the Supreme Court ofa 3 Hals. R. 
New Jersey decided, that a demand and notice, or some- 
thing equivalent, are the corner stones of the indorser’s 
right of recovery. In Dwight v. Emerson,® the law is 62N.H. Rep. 
declared in equivalent language, and so are all the author- _ 
ities. 

In Brickell v. Batchelor,e it was held, that covenant ¢C. & N. 109. 
would not lie on an assignment under seal of a hond for "= 
tobacco, the breach assigned being that the obligor did not 
pay. The opinion of the Court isa brief declaration, that 
covenant will not lie, without even suggesting the proper 
remedy. It is clear that debt will not liein such case, for 
the obligation of the assignor ‘‘is collateral and not abso- 
lute,” Whiting v. King.4 Assumpsit then being the ¢Minor's Ala. 
only remaining action for the enforcement of contracts, "P: !?* 
must be the legal remedy, or else the party would be rem- 
ediless at law, which cannot be. 

In Baird § Briggs v. Blaigrove’s executor,’ the e | Washing- 
Court of Appeals of Virginia ruled, that where a sealed '" tea 
instrument is inducement to the action, and not the foun- 
dation of it, assumpsit may be maintained upon the parol 
liability. The contractof assignment shews that the ground 
of action is the employment of due diligence to get the 
money of the maker, anda reasonable notice of the failure 
to the assignor; to these the assignment is but inducement: 
hence | am of opinion that the action is not misconceived. 

3d. The ancient and well settled rule, which requires 
the production of the best evidence to provea fact, of 
which it is susceptible, would render inadmissible the copy 
of a deed, where the original is extant, and within the 
reach of the party offering the copy. Its admission could 
only be legalized by statute. By the ist section of the 
act of the 4th March, 1803, entitled ‘‘an act respecting 
conveyances,’ it is enacted, that every deed or convey- 
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JANUARY 1804NCe, acknowledged or proved, and certified pursuant to 


the provisions of that act, shall be received in evidence in 


Sommerville any Court of the territory, asif the same were then and 
a there produced and proved. ‘This section only provides 
& Johnston. for the admission of the original deed as evidence, without 





requiring proof of its execution, by testimony taken in the 
usual manner, by deposition or the oral examination of 
witnesses. 

The 13th section of the same act, enacts that i! the ori- 
ginal deed or conveyance be lost or mislaid, or be de- 
stroyed by time or accident, and is not in the power of 
the party to produce it, the record thereof, and the trans- 
cript of such deed or conveyance, certified to be a true 
transcript by the clerk, in whose office the record is kept, 
shall be received in evidence in any Court of the terri- 
tory. This provision can only-be viewed as declaratory 
of the common law, and not introductive of a new prin- 
ciple in the rules of evidence; for it has always been un- 
derstood, that where it is not practicable to produce evi- 
dence of the first grade, that which is of a secondary cha- 
racter in the ascertainment of truth, is admissible. 

Inthe case before us, the defendants in error did not 
bring themselves within the operation of the act. It is 
not pretended but that the original deed is in existence, 
and for any thing appearing to the contrary, it may have 
been within the defendant’s possession. 

But it is argued, that the fact of the sale and conveyance 
of the land described in the deed, was not put directly in 
issue, but was only a collateral and incidental inquiry; and 
therefore it was compctent to prove the fact, by evidence 
of asecondary grade. Without controverting the position 
that facts drawn collaterally in question ,need not generally 
be proved, according to the strict rules of evidence, it may 
be assumed that the pleadings brought directly before the 
Court, an inquiry into the sale and conveyance of lands. 
The third count in the declaration, seeks to charge the de- 
fendant below upon a promise, fur which the sale and con- 
veyance of lands was the only consideration. The in- 
sertion of this count was perhaps unnecessary, and a re- 
covery might have been had, if at all, upon the other counts, 
which charged the defendant below upon his indorsement, 
but as an issue was made up on it, to sustain that issue, it 
was material to prove a sale and conveyance of Jands as 
alleged, and this too by the best evidence which could he 
adduced, Hence it follows, that a copy of the deed could 
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not have been read, without accounting for the absence Ofj;,nuany 1831 
the original. And for its admission, as well as the ad- 

mission of proof of a verbal agreement, extending the ene see 
time of payment, I am of opinion that the judgment Stephensen 
should be reversed and the cause remanded. Buta ma- & Johnston. 
jority of the Court being of opinion that the action is mis- 
‘conceived, and should have been covenant, the judgment 
is reversed. 





Judgment reversed. 


Juper Tay or, not sitting. 





McCrory vy. Boyp. 


1. When plaintiff fails to declare within the time prescribed, defendant is 
entitled to judgment of non pros, unless the former shew good cause 
against it. 

2. Refusal by the Court below to non pros a plaintiff, is an exercise of dis- 
cretion not revisable in this Court. 


Boyp sued McCrory in trespass, in the Circuit Court of 
Madison county. At the appearance term, the time for 
filing declarations was extended. After the expiration of 
the time for declaring as extended, McCrory claimed an 
office judgment of non pros. At the subsequent term, 
this judgment was set aside by the Court below, on a 
shewing of what it deemed a sufficient excuse for not de- 
claring ‘within the limited time, and the plaintiff was per- 
mitted to proceed in his suit. A bill of exceptions was 
sealed, which presented the facts. 


CraicHeaD, for the plaintiff in error, submitted the 
case on briefs. 


By LIPSCOMB, Cuter Jusrice. The only error as- 
signed in this case, is that the Court below refused to per- 
fect an office judgment of non pros, claimed after the 
time for filing the declaration had expired, and permitted 
the plaintiff ‘to file his declaration. The defendant was 
certainly entitled toa judgment of non pros, unless the 
plaintiff could shew good cause against it, and the suffi- 
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sanvany ussiciency of that shewing, rested in the sound diseretion of 
vn 


the Court, as much so as if it had-been for a new trial, or 


MeCrory fora continuance. If the Court should even fail to exer- 





cise that discretion wisely, its determination is not sub- 
ject to revision in this Court; it is not a decision that would 
finally dispose of the case. The judgment must be af- 
firmed. 


Judgment affirmed. 


Sairu v. Miv_er. 


A. recovered damages of B. for slander. B. brought writ of error, pending 
which he made overtures to A. for compromise. A. expressed himself 
willing to compromise, on payment of costs and his attorney’s fees, and 
declared he never would appropriate to his own use, a cent of the dama- 
ges. Aday was appointed to complete the compromise, when A. failed 
toattend. B. left the supposed amount of costs and fees with the clerk, 
and directed more to be paid if demanded. B. was prevented by a fall 
from his horse, from prosecuting his writ of error; and A. obtained on 
certificate, an affirmance of his judgment against B. Upon these facts, 
B. is not entitled to relief in equity from any portion of A’s. judgment. 


Miter recovered in the Circuit Court of Limestone 
county, $1,000 damages of Smith for slander. Smith 
sued out a writ of error, to carry the case to the Supreme 
Court for revision, after which, and before any further 
step in the case was taken by either party, Smith made 
overtures to Miller for a compromise. Miller stated his 
willingness to compromise, his determination not to re- 
ceive a cent of the damages for his own use, that all he 
would require, was payment of tie costs and his attorney’s 
fees, and mentioned what he supposed they would amount 
to, and agreed that he would meet Smith at a subsequent 
day in town, to adjust the matter; accordingly Smith 
attended in town on the day appointed to complete the 
compromise, but not meeting Miller, he left a sum of 
money with the clerk, supposed to be sufficient to satisfy 
the costs and Miller’s attorney’s fees, and made an ar- 
rangement with the clerk to pay more if it should be need- 
ed. Miller refused to receive from the clerk the money 
left, and Smith being prevented, by a fall from his horse, 
from prosecuting his writ of error, at the next term of the 
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Supreme Court, Miller obtained on certificate, an afirm-sanvany asa 
ance of his judgment below against Smith. Smith filed Ve 
his bill in equity for relief, on the foregoing grounds, Smith 
which being dismissed, he appealed tothis Court, and as- _Mitiee 
signed as error, said dismissal. °C 
CraicHeEAD, for plaintiff in error. It may be conten- 
ded, that as we seek relief against a judgment, a parol re- 
lease cannot beset up against it. We say, however, that - 
it is a contract, and that it is shewn to be by the evidence. 
There is no doubt, that although a judgment existed against 
Smith,.a contract of compromise could be made, and that 
a small consideration would support it. The compromise 
was of benefit to Miller. Although the amount to be paid 
was less than the judgment, yet it was to be paid sooner, 
and was a sum certain, either of which features: would con- 
stitute a good consideration. Then I think J may assume, 
that there certainly was a sufficient consideration, and 
that the contract was effective. 
It may be said,:if Smith has rights, he has sacrificed 
them, for he did not prosecute his writoferror. Miller’s 
statement, that he weuld not receive more than his attor- 
ney’s fees, prevented it, and this is an agreement which 
Chancery will enforce. Itis true a parol release of a judg- 
ment on bond would not do, but the same reason does not 
hold in this ease. - An action of slander is penal in its “sin tt tk 
character; the judgment is only an assessment of the dam- 330. Cow. 
ages sustained. ‘I'his is not of the same nature with a bond, ,¥. _ R 
and a parol compromise or release fs good.¢ A judgment, 402, 2 Call, 
in no case is considered as 4 contract.? R. 421. 


J. L. Marin, fer defendant. in error. The record 
does not sustain the agreement pfecisely, as understood 
by the plaintiff’s attorney. It is true, one witness testi- 
fies as stated in argument, but it is not alieged in the bill, 
that this was the moving consideration. ‘The agreement 
stated in the bill-was wholly gratuitous, and there was no 
consideration for dismissing the writ of error. The main 
point is, was there a sufficient consideration. Clearly 
there was not. The sum to be paid is smaller than the 
amount of the judgment. There was no moral or legal 
obligation on Miller, to comply with what he had stated, . , BI 
nor was there any benefit to accrue to him from a compli- R. 3i7 poe 
ance. There is clearly no consideration for Miller’s suthorities 
promise, and being nudum pactum, is therefore void. — 

36 
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x 100: “The proof does not sustain the allegation of a tender of 
SA suficient money. Leaving money with the clerk 1s no 
Smith tender; he is not the proper person; the tender should 
Miliee. have been made to Miller. It cannot be important as tu 
the writ of error, it not being alleged in the bill. Miller 
« 5 Reports, Ailed to meet Smith, the latter might have gone on with 
a his writ of error before this Court. There is no proof of 
ease. Croke error in the judgment at law, nor indeed any pretence of it. 


Fa hey 122. We must presume that the Court determined correctly.« 





CraiGHEAp, in reply. As to the authorities produced 
on the other side, I do not controvert them. I have al- 
ready conceded what they prove; but I deny their appli- 
cability to this case. If it cannot be placed on different 

unds from any case cited, then I cannot sustain it. The 
rst effort made on the opposite side, is a criticism of the 
bill; that the agreement as proven, is not stated in so many 
words in the bill; but it is shewn to be in substance, the 
same agreement. It is sufficiently stated, if the facts are 
ae The compromise comprehended the writ of error 
and all. 

The next ground taken by defendant’s counsel, is that 
the money should have been tendered by defendant to the 
plaintiff below. It was tendered by the clerk to Miller 
and he refused to take it. Although the full amount »was 
net actually tendered, yet it was Miller’s fault. Smith 
and Miller settled the amount at the time of the agree- 
ment at the sum aetually tendered, and although nothing 
was said about any thirtg further, yet provision was made 
by Smith, for what further might be necessary. Every 
thing was complete by the agreement. I do not contend 
for relief as to the fees of Miller’s attorneys; but to the 
balance, I think we art in equity entitled. 


By LIPSCOMB, Cu1er Justice. From the material 
facts in this case, it is very clear that at most, it was only 
an executory undertaking on the part of Miller, to re- 
Jinquish his judgment at law, and not supported by any 
consideration whatever. The complainant was not in- 
jured or placed in a worse eondition, by the promises made 

y Miller, the plaintiff in the judgmentat law. He had 
not undertaken to desist from the prosecution of his writ 
oferror. If this had been the case, and he had shewn that 
he had been beguiled by the promises of the plaintiff at 
law, and had foregone an advantage, a case would have 
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been made out for relief in equity; but in this he has failed, ;,,nuany 1911 

and the bill was very properly dismissed. The decree”vV™ 

must therefore be affirmed, at the costs of the complainant, Smith 
Miller. 





Decree affirmed. 


Jupece Were, not sitting. 


ee 


Bonp y. Hixtis & Fay. 


Where parties proceed to trial without a replication to a special plea in 
bar, and the matter of the replication is available under the general issu 
the informality is presumed to have been waived by mutual assent, at 
the trial to have gone on the merits. 


Tue defendants in error were plaintiffs below, as indor- 
sers of a promissory note. The note was drawn by Bond, 
the plaintiff in error, payable to Stow, Ellis & Co., by 
whom it was indorsed. The action was assumpsit, brought 
by Hills & Fay, to the Circuit Court of Mobile county. 
The defendant below pleaded, 1st. the general issue; 2d. 
what purported to be a special ‘plea, viz: ‘that he had 
been garnisheed at the instance of Messrs McLoskey & 
Hagan, who had brought an attachment against the said 
Stow, Ellis & Co. before the indorsing of said note declared 
on, and before the bringing of his suit; wherefore, they 
prayed judgment, &c.”’ To this plea there was no repli- 
cation filed. The record next states, that the parties came 
by their attorneys, and proceeded to a trial before the jury, 
who returned a verdict for the plaintiff, on which the 
Court rendered judgment accordingly. It is assigned for 
error, thatthe Court below did not dispose of the second 
plea, or pass any judgment on the facts therein alleged. 


Acne, for the plaintiff in error. The Court below did 
not dispose of the second plea. The principle of the sta- 
tute of sets-off, applies here. When the plaintiffs below 
had executed their writ of garnishment, it created a lien 
on the note, in case they established the indebtedness of 
the garnishee. There is no adjudicated case in point, but 
the principle urged is plain. 





éANU. 
—wN~ 
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wo, Hat, fordefendantin error. The suit was brought as 


— on an ordinary bond, and there were two pleas filed. The 


case was fully tried, and submitted to the jury upon both 


Hille& Fay. Pleas, and a verdict on them returned. The question as 





to the merits of the second plea, is not raised here; the 
only question is, if there be error for want of replication. 
Pleadings are not always formal, and though there is no 
replication on file, the parties, it must be presumed, went 
to trial upon the facts set forth in the declaration and plea. 
The want of a similiter is no error, and if the absence otf 
a forinal replication is, it is cured by verdict. 

The matter of the second plea is good under the general 
issue; it was matter of discharge, and did in fact go to the 
jury. So the plaintiff in error has lost nothing, while it 
“would werk the defendants in error great injustice, to send 
them back to another trial. But the plea itself was bad, 
in that it justified for not paying the debt without con- 
fessing the facts of the declaration, and therefore might 


@ Chit. P.474. we]] be given under the general issueg It being a plea 


6 
4 


2 
33, 


John. 


Chit. 


R. 
Pi. 


of special matter, certainty is required; it is not sufficient 
to say he has been garnisheed; the record of garnishment 
must fully set forth that fact, to enable the Court to judge.? 


Acre, inreply. The objections to the sufficiency of 
the plea, are not good. The facts alleged in it, arose after 
the suit was brought, and are material to be known. It 
is a plea in avoidance, znd not strictly in bar, and was in- 
tended to protect Bond from paying the same debt twice. 
The matter of it given under the general issue, would have 
taken the plaintiffs by surprise, while it is calculated to do 
justice to all parties specially pleaded. The fact alleged 
in it was not denied by the other party; it was their duty 
to do so; and therefore it must be taken astrue. The 
lien of the attachment creditor was good, and should have 
been enforced; as it is, the plaintiff in error may be com- 
pelled to pay the debt a second time. 


By JUDGE SAFFOLD. It isa necessary inquiry, 
whether the irregularity of the issue, had a tendency to 
prejudice the defendant, or preclude a full investigation 
of the merits. It may be safely inferred, as nothing is 
shewn to the contrary, that the parties went to trial with- 
out any objection on the part of the defendant below, for 
the want of replication. If his second ‘plea was a valid 
one in bar of the action, he would have been entitled to a 
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judgment of non pros, for want of a replication, had hesaxvary 1831 
chosen to move for it. In as much as he claimed no ad-~"v ~~ 
vantage pending the trial, for want of formal issues, and Bond 
for the reason that the matter of defence set up by the wins & Fay. 
special plea, was no less available under the general issue,@ ran on 
the only rational presumption is, that the merits have been “y740 
fully investigated and determined; and that by mutual as- 
sent, implied at least the observance of greater formality 
was waived. That the omission ofa similiter to the plea 
of non-assumpsit, is supplied by legal intendment, has 
been so well established, that it has ceased to be a matter 
of contest. 

The principle involved in this case, may be assimilated 
to that recognised by this Court, in reference to pleas in 
abatement, or demurrers, where the record shews no re- 
gular disposition of them, that a trial has been had on a 
general issue, embracing the true merits of the contro- 
versy. In such cases, the rules of decision are, that the 
impertect issues are presumed to have been waived by the 
parties, or treated as nullities. 


Judgment affirmed. 


Lirscoms, not sitting. 


; Garrow v. EMANUEL. 


1. A judgment by default against an executor, and return of exccution, “no 
property found,” are conclusive evidence of a devastavit to the amount of 
the judgment, in a second action by the same plaintifl, against him in his 
individual capacity, suggesting a devastavit. 

2. And the executor cannot in such second action, plead the insclvency of 
his testator’s estate under the statute; his personal liability being fixed 
by the first. 


Srvce the repeal of the statute, which exempted excc- 
utors and administrators from liability, for not pleading 
or mis-pleading, EXmanuel brought suit in the Circuit Court 
of Mobile county, against Garrow, as executor of Brooks, 
and obtained judgment by default, on which execution is- 
sued, and was returned “no property found.”? Afterwards 
Emanuel brought an action of debt, to the November 
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Janvary 183:¢eFm, 1827, of the same Court, upon that judgment against 
arrow, in his individual character, suggesting a devusta- 
Garrow = yit; to which Garrow pleaded nit debet, and subsequently 
Emawuet. thereto, the estate of Brooks being reported insolvent, 
————— that fact was pleaded, puis darein continuance. On the 
first plea an issue in fact was taken, and a demurrer was 
filed to the second. The Circuit Court sustained the de- 
murrer to the second plea, and on the trial of the issue, 
permitted the record of the judgment by default, and the 
return of the execution, nulla bona, to go to the jury as 
evidence of a devasiavit, or of assets to the amount of 

the judgment, all of which is now assigned for error. 


elaweofAia Acre, for plaintiff incrror. The statute of this State, 

is relied 1: as decisive of the questions arising out of the 
plea, alleging the estate to have been declared insolvent, 
the demurrer, and bill of exceptions. That statute says, 
‘‘nor shall any action be commenced or sustained, after 
the estate is represented insolvent.’ If this statute is the 
law of the land, the doctrine cited by the defendant in 
error, from Buller, Johnson and Saunders, does not apply 
to this case, however sound it may be in the country where 
it originated, and where there is no such statute, or any 
thing resembling it. General principles govern in the ab- 
sence of positive law, but furnish no guide in the presence 
of statutory provisions, at variance with them. Even if 
the statute relied on did not exist, the judgment of the 
Court below ought to be reversed, because it does not do 
justice between the parties; it seeks by artificial reason- 
ing and arbitrary rules, repugnant to the moral sense, to 
make one man pay the debt of another, without any con- 
sideration. The law ought to be so administered, as to 
satisfy the common sense of the community. 


SAu_E, for defendant in error. The present action is 
brought for a devastavit, and the question is, whether the 
judgment by default is evidence of assets to the amount of 
the judgment. In support of the affirmative see 14 John- 
son’s Reports, 446; Buller’s Nisi Prius, 142; and 1 
Saunders’ Reports, 219. @ 


By JUDGE CRENSHAW. Weare of opinion, that 
since the repeal of that statute, a judgment by default, and 
return of nwl/a bona, is evidence of a devustavit, to the 
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amount of the judgment. In 14 Johnson’s Reports re-s,xuary 1831 
ferred to in the brief, it is said ‘‘to be now well settles, that.” V™/ 
if a judgment is recovered against an executor, by default Garrow 
or confession, and that in a suit upon it, suggesting adeva- Emannel. 
stavit, the production of the record of such judgment, ————— 
would be conclusive of that fact.”” In 1 Johnson’s Cases, pe on. 
the same rule was recognised, and the Court further de- " 
clared ‘‘that if the party does not avail himself of the op- 
portunity of pleading a matter to the original action, he 
cannot afterwards plead it in another action, founded on a 
judgment obtained in the first.” In 4th Cowen, 1 Hays 
and Monroe’s Reports, the same doctrine is established to 
the full extent. 

The executor was bound to know whether the assets in 
hand were or were not sufficient to satisfy the plaintiff’s 
debt, and in order to protect himself against personal lia- 
bility, he should have pleaded the matter to the first ac- 
tion, Having failed todo so, the judgment by default in 
the first action, fixed his personal liability, and it was too 
late to plead to the second action, suggesting a devastavit, 
that the estate had been represented insolvent. 

In support of the errors assigned. the provision of the 
statute, which declares ‘that no action shall be commenced 
vr sustained, against an executor or administrator, after 
the estate has been represented insolvent,’’ has been re- 
lied on. The conclusion of the Court in the present case, 
does not violate the provisions of that statate. If Gar- 
row’s personal liability was fixed by the first judgment, the 
second action was not against him in his representative 
character of executor, but was against him in his individ- 
ual character on that persunal liability. After he had be- 
come responsible for the debt out of his own estate, by 
failing to plead to the first action, he cannot insist on the 
benefit of the statute, to protect him against the action, 
suggesting a devastavit. If, from the situation of the 
testator’s estate, the executor was unable to ascertain its 
insolvency, in time to plead that matter tothe action, yet 
if he had no assets then in hand, or not enough to satisfy 
the debt, by a plea of plene administravit, or plene ad- 
ministravit preter, to the first action, he might have pro- 
tected himself againstall liability in the second action. 

It is said in the written argument, that the judgment of 
the Circuit Court is unjust, in seeking to make the exeeu- 
tor liable out of his own estate, for the debt of his testator, 
without having received any consideration. The judgment 
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,may @ossibly have that.effect, but we have no power to 
remecy the evil; we must declare the law as we believe it 
Garrow to exist; we cannot bend it to suit particular cases or indi- 

- This Couft is of opinion, the judgment of the 


Circuit Court must be affirmed. 


JANUARY 183 





Judgment affirmed. 


Lrrscoms, not sitting. 


Acre v. Ross, Administrator. 


1. The act of 1819 does not divest the Courts of Jaw and equity in this 
State, of a general superintending control over the pleadings and pro- 
ceedings of suitors therein; they may set aside office judgments, whether 
of default or non-suit, upon good cause shewn at the succeeding term, 
even after such judgments have been perfected. 

2. Motions to set aside such judgments, during the term in which they are 
perfected, are addressed to the soand discretion of the Court, from which 
there is no appeal. 

3. They have complete power over their own judgments and proceedings 
in term, during which they may alter or correct them; and whether they 
may set aside judgment by default, to receive other plea than one to the 
merits, is also matter of discretion. 

4. Whether the statute of limitations, when pleaded by an executor or ad- 
ministrator, will not be received more faverably than in other cases, semble. 

5. A party cau have no hearing in an appellate Court, upon the overruling 
of his demurrer, when it was afterwards withdrawn, and an issue formed 
to the country; the case then stands as if no demurrer had-been filed. 

6. Presentment of a claim to one of two representatives, is notice to both, 
and on trial, proof is admissible, that plaintiff’s account was presented to 
defendant’s co-administratrix, in her life time. 

7. Where letters of administration were granted the 15th May, 1824, and 
the advertisement thereof, continuéd the proper length of time in a pub- 
lic newspaper, stated that they were grante the 17th instant, the adver- 
tisement itself being dated May 25, omitting the year, which was proven 
extraneously to be 1824, it was charged that the misstatement was an im- 
material one: held that in this there was no error. 


Tuts was an action of assumpsit, brought by Samuel 
Acre against Jack F. Ross, as surviving administrator of 
Turner Starke, deceased, to recover for professional ser- 
vices rendered his intestate in his lifetime, by the plaintiff 
asan attorney at law. The writ was returnable to a spe- 
cial term in February, 1827, of Mobile Circuit Court. 
No plea, being filed within the time prescribed, the plain- 
tiff claimed an office judgment by default, as appears by 
the following entry made on the trial docket for April term 
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of said Court, in the same year: ‘‘In this ease the plaintiff; anuapy is 
ad 


claims judgment by default, for want of a plea, this 9th day 
of June, 1827, Chester Root, attorney for plaintiff? On 


Acre 


the 13th ibid, the defendant filed his plea of the general Ross, an’ 


issue. At February term, 1828, an order was made to 
perfect the office judgment by default; but before it was 
perfected, upon good cause being shewn, and all costs paid 
by the defendant, it was set aside, and the defendant al- 
lowed to plead further, the statute of limitations; in which 
it was alleged that ‘letters of administration were granted 
to defendant and Catherine Starke, on the 17th May, 1824, 
and that the claim had not been presented to the defendant 
within”? &e. To this plea the plaintiff demurred, and after 
argument, it was withdrawn, and leave given him to reply. 
The cause was tried at the spring term, 1829, when a ver- 
dict was returned for the defendant. From a bill of ex- 
ceptions sealed at the trial, it appears as was shewn by the 
record of the County Court, that the defendant and his co- 
administratrix were appointed and qualified on the 17th of 
April, 1824. That the advertisement thereof was then of- 
fered in evidence, to which the plaintiff objected, but his ob- 
jection was overruled, and it was read, setting forth that let- 
ters of administration were, on the 17th instant, granted to 
defendant and C.Starke,and requiringall persons to present 
their claims, &c. bearing date May 25th, omitting the year. 
It further appears that the letters of administration were 
then read, and bore teste the third Saturday of May, i824, 
which was proven in fact to be the 15th, and not the 17th 
day of the month,as stated in the advertisement. The 
defendant then proved that the advertisement had been 
inserted nine successive weeks in the ‘‘Mobile Commer- 
cial }iegister,’’ a paper printed in the city regularly once a 
week, and that the number of the paper in which the ad- 
vertisement first appeared, was issued in May, 1824. It 
was also proved that the plaintiff was a lawyer residing in 
the city and a subscriber to the paper. Upon these facts 
the Court charged the jury that an eminent judge had said, 
the statute of limitations was a noble one, and when sup- 
ported by evidence, was a legal defence; that the differ- 
ence between the true date of the grant of letters of ad- 
ministration, and that stated in the advertisement, was an 
immaterial one; and thatif it had any consequence, it was 
that of a benefit to the plaintiff, by giving him a longer 
time, and should not defeat the plea of the statute, which 
would commence running, at least from the date of the 
37 


istrator. 
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avant usiadvertisemen; finally, if they believed the advertisement 


: TY 
¥ 
Rees, Admin- 
istrator. 


a Laws of Ala 
478—9 


é Lawsof Ala. 
337, Sec. 2d 
and 3d. 


¢ 1 Cranch R. 


had been published as shewn in the evidence, the law was 
substantially complied with. 

1. It is here assigned for error, that the Court below 
erred in setting aside the office judgment by default, after 
an order had been made in term time to perfect it, to let in 
the plea of the statute of limitations. 2. That the plea 
itself was defective, and the demurrer thereto should have 
been sustained. 3. That the Court erred in the charge 
given to the jury, as set forth in the bill of exceptions. 


Acre, for plaintiff in error. The judgment was set 
aside by the Court below, and the plea of the statute of lim- 
itations was allowed to be filed. Where judgment is per- 
fected it is final, and there is no discretion in the Court to 
Set it aside. I admitif it be in ert and not perfected, it 
might be set aside; but here it was perfect. It isa judgment 
of the Court, and the right is vested, and no circumstan- 
ces can be shewn to change it, more especially to let ina 
plea which does not go to the merits. It is not a sound dis- 
eretion at any time, but here it is no longer a question of 
—- but of right. The statute is positive and abso- 
ute.@ 

The Court erred in overruling the demurrer to the plea 
of the statute of limitations. ‘The plea was bad; it merely 
stated the claim was not presented to him, the defendant, 
when it may have been presented to C. Starke in her life 
time, which would be good, and such is the fair presump- 
tion. The statute giving eighteen months for presenting 
claims against estates of deceased persons, is similar in its 
nature to the statute of limitations; it must always be 
pleaded and well pleaded, so as not to mislead the plaintiff; 
it must also be taken most strongly against the pleader. 
Here there were two administrators, and the advertise- 
ment is said to have been made by both. 

The defence of the statute was insufficient, because its 
provisions were not complied with. The time of grant- 
ing letters of administration was not shewn. This was 
deemed essential by the legislature, for the obvious reasons 
that the public should know when their claims are barred. 
Here there isa mistake of more than a month. The grant- 
ing of letters is not the appointment. The judgment of 
the Court shews the time of the grant of administration, 
and the advertisement should have stated it truly. It is 
not sufficient to say it was for the benefit of the opposite 
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party, for in fact it was not. The advertisement cut himjanyary 131 
off one month; instead of eighteen months, he had only ~ ~ 
seventeen months to file his claim. Another objectionto Acre 
the advertisement is, it has no date; the year is not stated; Ross ‘hime: 
it may have been several years before. The year is as _ irteater- 
essential as the day; we are not to look at the newspaper 

for the year; the advertisement alone is to be regarded. 

This compliance with the statute must be strict; .its re- 
quirements are as conditions precedent, which he must 

observe before he can claim its benefit. Time is essential 

here, and a day as much so asa year; the rule must be 

strict and general. The manner of the charge below must 

have had influence with the jury. In Canterfield v. 
England,4 the plea of the statute is said to be a dishonest a 5 Bur. R. 
one. Mansfield was an able judge, and he did not pro- 

nounce it a noble statute. 


Hau. for defendant in error. For setting aside the 
judgment by default below, good cause was shewn, and the 
costs were paid. It was not a defaylt final, but interlocu- 
tory. To the ground that the statute of limitations cannot 
be pleaded after a judgment by default had been set aside, 
it is a suflicient answer to say, such has been the English 
practice.’ It was a matter entirely discretionary to set the 4 1 Bos. & P. 
judgment aside; during a term the judge may alter any Sy 
order made by him; all his acts are in his breast until the ties there ci- 
minutes aresigned. Thisis the doctrine of amendments, *e4 
No writ of error lies ona judgment by default not final. 
This Court cannot now see that the cause for setting aside 
the judgment was insufficient; the plaintiff should have 
adduced facts, shewing that it was wrongfully set aside. 
The entry of claim was made on a trial docket of a previous 
term, and when the term was over, the docket was of no 
more force, nor could either party know any thing of it, 
when filed with the clerk and papers. 
After discussion of demurrer below, the Court intima- 
tel an opinion, and the demurrer was withdrawn. The 
plaintiff could not do this and afterwards have advantage of 
itin error; it is now no part of the record, and the Court 
here can say whether the plea is good, independently of 
the demurrer. It is argued the plea is bad; but it is re- 
plied to. The suit was against Ross alone and individu- 
ally. The replication should have rebutted the defence, 
and if the claim had been presented to C. Starke, he might 
have replied so. The presentment to her was good, but it 
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sanvany 1723 known only to the plaintiff; Ross pleaded full de- 
fence as to himself, so far as he knew; the verdict cures 


the defect.2 
sie It is also contended that the section of the statute requir- 
#. ing notice has not been complied with. If the administra- 
Se oP eee . . . . . 
@ 1 Saund.R, tor neglect to publish notice, he is liable, but the estate is 
228. n.1. protected. The first section of the act protects estates, 
and the second prescribes the duty of administrators. The 
advertisement must state the time when letters were grau- 
ted, and if mistated, the claimant has a longer time; this 
is the only effect; the claim is not barred till eighteen 
months after advertisement. The administrator’s bond 
was made on the 17thof May, until then, he could do no 
Jegalact. ‘Fhe advertisement was accurately and legally 
correct; as to the year, the newspaper was produced in 
Court, and was seen to be dated 1824. 


Exxiotr, on same side. I deny that the judgment be- 
low was perfected; the entry was made by Root, attorney, 
onthe old docket. ‘he law requires that the judgment 
shall be taken in the clerk’s office in presence of the clerk. 
He was not present, and the old docket was funclus off- 
cio. This Court will intend that the Court below exer- 
cised a legal discretion in the absence of the facts. In 
England, neither in ancient or modern times, has a plea 
of the statute of limitations been considered unconscien- 
tious; it has been only so called by Judge Story in a bill 
ofexceptions. The statute of limitations referred to here 
is directory; it enjoins strictness on administrators, and is 
intended for good purposes. If the administratur had 
paid an account presented alter cighteen months from let- 
ters granted, he would have violated his duty in paying it. 
The plea was good in substance, and the plaintiff elected 
to reply to itafter withdrawing his demurrer. The ob- 
-- of all pleading, is to enable parties to reach their rights. 

he omission to aver a presentment to C. Starke could 
have been replied and full justice done. Under the plea 
even he might have proved such presentation, and verdict 
would have been for him. He is then in no wise injured. 

Next ground arising out of the bill of exceptions, was 
there error in overruling the plaintiff’s objection to read- 
ing the advertisement. It wasalink in the defence, and 
the time was identified by the evidence. The bill of ex- 
ceptions shews both the time of the advertisement and 
the time of granting letters of administration. It appeared 
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the legal period, in the regular paper printed at that time,;,yuary 10s 
and containing no misrecital; so that the case of Marberry 

v. Maddison, does not apply. In granting letters of ad- — Aere 
ministration, it is usual to make a conditional order. The Rogs, aidmih 
mere order does not make the administrator, until com- _ istrator. 
plied with; it was complied with the 17th May, before ¢} Cranch R. 
which they could not claim the administration. 


Acrr, in reply. Itis contended that the judge can 
change his judgment ny time during term. This is too 
broad; true he may grant a new trial, but that is very dif- 
ferent. My position is correct; a right is vested by judg- 
ment, which only a revising tribunal can undo. Bossan- 
quet and Puller have been cited, but there are contradic- 
tory authorities. In England they have their own rules 
established by Court, which they can modify, but here it 
is done by statute; the legislature has fixed the rules, and 
the Courts have no power to change them. If this suit 
had been on a note, judgment by default would have been 
final. There is no difference betiWeen the cases. As to 
entering the judgment, it could not have been done any 
where else, and is presumed to have been done with the 
consent of the clerk. There was no other docket on 
which it could be entered. 

As to the advertisement, it was necessary that it should 
contain the proper dates, as the proper names, and the mis- 
recital of time is fatal. ‘That the newspaper was published 
in 1824 is not sufficient. It is imperative on the admin- 
istrator to do what the statute requires. They were sworn 
as administrators on the day of their appointment; the 
issuing of letters is not the appointment; that is a clerical 
duty; letters are of no use except to give oyer. 


By JUDGE TAYLOR. It is unnecessary to enter 
into a labored argument, to prove that the 7th section of 
the act of 1819, **to regulate the proceedings in the Courts 
of law and equity in this State,’’ does not divest the Courts 
of a general superintending control, over the pleadings and 
other proceedings of suitors within those Courts. ‘To sus- 
tain acontrary position, would divest our judicial tribunals 
of a power, essential to the object for which they have 
been erected, that of doing justice; and leave them the pro- 
per subjects for contempt and ridicule. Accordingly, the 
uniform practice under this statute has been, to set aside 
office judgments, whether of default or non-suit, upon 
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sanvarr 12318000 cause shewn at the succeeding term, by the party, 
Am plaintiff or defendant, affected by the judgment. A mo- 


Acre 


tion to set aside such judgment, is always addressed to the 


Ross, §dmin- sound discretion of the Court, from the exercise of which, 


istrator. 





@ Page 228. 


there can be no appeal. 

If the Court can set aside such judgment at all, it is 
certain it can do so after an order for perfecting the judg- 
ment, and even after such order has been acted on; especi- 
ally during the term at which it was made. The Court 
has complete power over its proceedings during the term, 
and may correct or alter its judgments and proceenings. 
But this is a point so plain, that it is useless to dwell upon it. 

That the discretion of the Court goes no further than to 
admit pleas to the merits, after a judgment by default, has 
not been shewn: on the contrary, the cases cited by the 
defendant’s counsel, from Ist Bosanquet and Buller,¢ are 
to the point in supporting a different doctrine. It is true 
that a Court will be unwilling to deprive a party of an ad- 
vantage which he has thus obtained, for the purpose of ad- 
mitting any other pleagthan one which brings the merits 
in controversy. It may however be doubted whether the 
plea of the statute of limitations, when interposed by an 
executor or administrator, will not be viewed more favor- 
ably than in other cases. A representative might possibly 


jeopardize his own interest, by neglecting such a defence. 


It was certainly within the discretionary power of the 
Court to receive the plea in this instance. 

As regards the second point, it cannot now be made 
before this Court. If the plaintiff intended to rely upon 
his demurrer to the plea of the defendant, in the appel- 
late Court, he should not have withdrawn it, and formed 
an issue to the country, after it was overruled. By 
doing this, the cause stands precisely as if no such demur- 
rer had ever been filed, and presents no matter for inves- 
tigation here. There can be no doubt however, that the 
presentment of ademand to one of two representatives, is 
notice to both, and on the trial of the issue, proof would 
have been admissible, that the plaintiff’: account had been 
presented to the co-administratrix in her life time. It 
appears from the bill of exceptions, that the defendant and 
his co-administratrix were appointed and qualified on the 
17th day of April, 1824; that they gave the notice re- 
quired by law, in the «Mobile Commercial Register,’’ a 
newspaper printed in the city of Mobile, within the time 
prescribed by the statute, which notice stated that ‘letters 
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of administration were, on the 17th instant, granted to thesanyary 182 
subscribers,” &c. and which notice was dated “May 25th,” 
without specifying the year; the paper however in which Acre 
the publication first appeared, was issued in May, 1824, Ross, sitet, 
and the letters testamentary, bore date the third Saturday _ istrator. 
in May of that year, which was proved to have been the” —— 
15th, and not the 17th, as stated in the advertisement. 

Upon this evidence, the Court charged the jury, that 
‘‘the difference between the date of the letters and the time 
stated in the advertisement, was an immaterial difference, 
and did not on that account, destroy the defence.”’ It is 
certain that in this charge there is no error. What injury 
could possibly have resulted to the plaintiff, or any other 
creditor of the decedant, from this mistake? None can be 
conceived. If errors of this kind could so far jeopardize 
the interests of representatives, asis contended for by the 
plaintiff’s counsel, a mere mistake committed by a clerk 
in the hurry of business, might indeed produce disastrous 
consequences. Nor can the omission of the yearin the 
date be at all material. All pergons interested, were as 
perfectly informed to whom to make application, as the 
representatives of Turner Starke, deceased, as they could 
have been by any possible additions to the advertisement 
as it was published. 

It isnot considered necessary to decide, whether or not 
a failure to advertise according to the statute, would pre- 
clude a representative from pleading the statute of limita- 
tions, or as it is usually called of non-claim. The judg- 
ment must be affirmed, and in this opinion the Court is 
unanimous. 


Judgment affirmed. 


CRENSHAW, not sitting. 








CASES DETERMINED IN THE 


JANUARY 1831 
i 


Witson vy. TorsertT 


1. In setting aside a judgment by default, any time during the term in which 
it is rendered, on good cause shewn, and permitting the defendant to 
plead the statute of limitations, there is Lo error. 

2. One partner, after dissolution of the firm, without express authority, 
cannot create, or revive a debt against his late partner. 


J. S. Wiisow brought an action of assumpsit in Mobile 
Circuit Court, against Torbert, as a copartner of the late 
mercautile firm of J. A. Torbert & Co. of St. Stephens, 
Alabama, which was composed of ‘Torbert and one J. N. 
Simpson. ‘The cause of action was a bill of exchange for 
$650, dated at New Brunswick, the Ist June, 1820, pay- 
able to Wilson, six months after date, drawn by Simpson 
on J. A. Torbert & Co. and accepted by the firm. From 
the first bill of exceptions taken by the plaintiff, it ap- 
peared that on the eighth day of the special term, held in 
February, 182S, whichgwas the return term, on motion of 
the plaintiff’s atterney;judgment by default was rendered 
against the defendant, for want of a plea; no appearance 
having been then entered by him, nor plea filed. On the 
next day, the defendant’s counsel moved to set aside the 
default, and asked leave to plead. The plaintiff’s attorney 
produced and read in opposition to the motion, a consent 
rule which was signed by the counsel for both the parties, 
among others at the same term, and isin these words: 
“we agree that the time for filing declarations in the causes 
in which appearances shall he entered during the first weck, 
he extended to the first day of the next term of this Court.”’ 
The plaintiff’s attorney admitted that his declaration was 
not filed until a short time on the same day before the 
judgment was moved for by him, and offered to open the 
judgment, and permit the defendant to plead any plea, 
other than the statute of limitations, and even that, if ac- 
companied by an affidavit that the debt had been paid. The 
Court sustained the motion to set aside the judgment, on 
the ground that three days not having elapsed after the 
filing of the declaration before it was taken, it was irregu- 
lar, and the defendant thereupon pleaded the statute of 
limitations, on which issue was joined. On the trial at 
March term, 1829, the plaintiff offered the depositions of 
John N. Simpson, taken in New Jerscy, on the 25th Sep- 
tember, 1825, who deposed that he was a partner of the 

















SUPREME COURT OF ALABAMA. 297 


firin of J. A. Torbert & Co. which had been dissolved :sanyary 1831 
and in substanee stated that the bill was drawn by him and —~ Vv ~/ 
aecepted by Torbertin the firm name; that the debt was Wilson 
justly due, and had not been paid by him, nor as he be- — forbert. 
lieved by Torbert. This evidence was rejected by the 
Court, on objection made by the defendant’s counsel; the 
plaintiff excepted, and assigns the matter of each bill of 
exceptiuns, as error in this Court. 





Acre, for plaintiff in error. In thiscase there was no 
appearance entered for the defendant during the first week 
of the term, which was necessary to bring it under the 
consent rule, and consequently, it being under the com- 
plete control of the plaintiff’s attorney, the judgment was 
properly claimed. ‘The reason for setting aside the default 
was not sufficient, as the plea of the statute of limitations 
is not a meritorious one. 

The second bill of exceptions presents a point it is very 
important to settle. Until the case of Bell v. Morrison, 
et. al.,@ there was no doubt upon the question any where g 1 Peters’ R. 
but in Kentucky; and it has been there changed by legis- 351. 
lative enactment. Itisdecided in Wood, et. al. v. Brad- 
dick,® that a partnership, though dissolved, acts not on the 4 1 Taunt. 104 
past, but only on the future. In Canterfield v. England,¢ ¢ 5 Bur. Rep. 
itis said the debt is not destroyed by the statute of limi- 
tations, but only the remedy, and a slight acknowledg- 
ment was sufficient to take the case out. In one sense, 
the statute is good, but if abused is vicious, and should not 
be favored by Courts; only in cases of actual payment 
should it be urged. It was adopted in England ata very 
early period, and was borrowed from the prescription of the 
civil law. In 1817, they decided the same point, that an 
acknowledgment was sufficient to take the case out.4¢ The d7 Taunt. 611 
policy of the statute is good, but let us not construe it 
against comnion sense. ‘lhe case in Taunton,¢ isin point e1 Taunt. 104 
upon principle. Either partner can collect debts due the 
firm; why shall he not pay them? They are partners 
after dissolution for their benefit; why shall they not be so 
for their liabilities? The rule should operate both ways, 
if at all. A case in Virginia isin point, and it is there ¢ 3 Munf. R. 
decided in our favor. In our case, as there, proof of the 197 
debt is given, and all other sufficient proof. ‘The statute 
creates only apresumption of payment, and like all other 
presumptions, may be rebutted by proof. Suppose indul- 
gence asked, and given from time to time, and no new pro- 
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JANVARY 183;Mise; in such case it is contended the debt is lost; this is 


Wilson 
v. 
Terbert. 





* 


a 1Peters’ R. 
351. 


morally wrong. 

Our statute is similar to that of England, and therefore 
all the English constructions are implied as a part of it. 
When the legislature adopted it, they adopted the whole 
of the constructions. The Jaw should be certain, and 
Courts cannot alter it. They are bound to decide it as it 
was construed and established, when the legislature passed 
the act. This Court is bound to decide it as it was under- 
stood at the making of this contract; the law cannot be 
made to operate retrospectively. The Court, in 8 Cranch, 
regretted decisions had gone so far, but so far as they had 
gone, they must there remain; it was not res integra, and 
they would never unhinge the law. The case of Bell v. 
Morrison, does not apply here; it went upon a local law 
of Kentucky; they say but for this, they might still decide 
upon general principles, but this isan obz/er dietum, and 
is no authority. Iam convinced the Supreme Court of the 
United States would decide this case asin England. The 
decision was right enough, because it was so understood 
in Kentucky under their statute, and it did justice, because 
contracts were made in reference to it. But that decision 
should not be followed here: we adopted our statute of 
limitations at a late period, when it was understood ina 
eertain way, and if the legislature had intended to alter its 
operations, they would have done so then. But they in- 
tended it should be construed as it was heretofore in Eng- 
land. I believe these views are sound, and must be gene- 
rally acknowledged: see Gow on Partnership, as to the 
understanding on this statute in England and the United 
States. The authority and reasoning of the following 
eases are also relied on by the plaintifi: 2 Douglass’ Re- 
ports, 651; 5 Burrow’s Reports, 2630; 2 Henry Black- 
stone’s Reports, 340; 2 Pothier on obligations, 109, 125; 
6 Johnson’s Reports, 269; § Cranch’s Reports, 79; 2 
Pickering’s Reports, 583. 


Gorpon, for defendantin error. Two points are raised 
by the plaintiff here; the first involving an exercise of 
legal discretion in the Court below, is not a subject for 
revision here. The agreement beund only those who 
signed it, and here at the time of the agreement, there was 
no counsel for the defendant, consequently he was not 
bound by it; moreover, the plaintiff was first in fault, for 
not filing declaration.. Suppose: defendant had appeared. 
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and claimed a judgment of non pros, for want of it? Judg-s,xvanry 1831 

ment was claimed before the three days had expired for 

the filing, within which the defendant had a right to plead Wilson 

any plea. But itisa matter of discretion, and cannot be Torbert. 

revised, — 
The second point is more important, but is easily dis- 

posed of. There is no uniformity of decision in England 

or the United States, on the statute of limitations, but 

Chancellor Kent says there is a tendency toa certain con- 

struction, which will be followed. Will the plaintiff’s 

counsel call upon the Court to follow what in England is 

admitted to be erroneous? ‘They say there, they are aban- 

doning the old decisions. The leading case there is Whit- 

comb v. Whiting, in which the Court said, the admission 

of one partner binds the firm, because one partner is agent 

of the other; that isthe reason. One partner cannot after 

dissolution, make a note that would bind the firm. In 

Walden, et. al. v. Sherburne, et. al.,@ an admission of a 15 John. R. 

one partner, is held not sufficient to bind the firm. If he 4% 

cannot contract a debt directly, can he do it indirectly? it 

is not reasonable there should be a difference; in either way 

the concern would be rendered liable. This Court is re- 

lieved from the necessity of chalking outa rule, because 

both in England and this country, the tendency of all the 

Courts goes to vary the old decisions. The old rule of a bare 

acknowledgment of a debt is gone, there must now be a 

promise; the distinction between right and remedy does 

not hold any longer; in this instance, the right is barred, 

as isshewn in Thompson v. Caldwell.6 There isno dif- 6 3 Littell 136 

ference between title to property, and a contract, as they 

are affected by the statute of limitations; so that case is in 

point. To the same effect is Shelby v. Guy,¢ where it ¢ 11 Wheat. 

was held the statute bars recovery, because the right is gone “°P*°" 

as well as the remedy; though there is a consideration 

which will support a promise; but there must be a pro- 

mise. Chancellor Kent,¢ reviews all the statutes, and d3Com.25. 

comes to the proper conclusion, that an acknowledgment 

by one partner is not sufficient, after dissolution, to take a 

case out of the statute of limitations. He expressly says 

the case of Whitcomb v. Whiting,¢ hasbeen shaken im ¢ 2 Doug. RB. 

England; and in a recent case,/ it has been overruled; there fos meg 

it appears, there must be a subsequent promise. Lowb. 13. 





wh. 


HA i, on same side. There are several important suits 
now pending on the principle, of how far a partner, by his 
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saNVARY 123:0WN acts, after dissolution, can bind the firm. Itis anew 
question here, requiring investigation, and I shall not 

Wilson. ‘therefore rest it entirely on the grounds already taken, 
Torbert. though they are tenable and good law; there are others 
‘equally sound. We contend that the depositions, the ex- 
sion of which, is the chief assignment of error, must 
those ofvan indifferent witness, or the admissions of a 
party; if they are those of an interested witness, they 
should have been excluded. But the plaintiff’s counsel 
contends they were the admissions of a party, which we 
© 7Com.Diz.deny.* Admissions by a party of record, and if not of 
$9, 2 287: record, by a party really interested, are always good.é 
62Stark. Ev. The depositions here are not by either of such persons; 
1@ they are the voluntary testimony of an interested witness, 
who is not a party. and who individually owes the debt, if 

it has not been paid. 

But if it be an admission, it isnot sueh an one as will 
take the case out of the statute of limitations; it is not that 
of a valid subsisting debt, and amounting toa new pro- 

¢ 2 Poth. on mise.¢ The Courts will not now suffer the statute to be 
«ty b frittered away by false constructions: see the opinion of 
266, 290. 15 Justice Story on this statute;¢ itisa wise law. In New 
eS York, Pennsylvania, Kentucky. and indeed in most of the 
351. States, they say that they will at least gono further than 

decisions have already gone. They recognise the princi- 

ple, that there must now be such an acknowledgment as 

¢ 8 Cranch R. amounts to a new promisc.¢ - Simpson says he had not 
= paid plaintiff, nor did he believe Torbert had paid him, 

when perhaps he has never been in this State, and cannot 

know whether or not he has paid. He has no right to 

say ithas not been paid, and the very fact is evidence of 

fraud. It should at least appear conclusively, that it is 

due. But if a proper admission, it was made after disso- 

lution of the firm, when a partner cannot bind any other 

5,9 Sot than himself.f This has never been disputed; the subse- 
389, 421. y quent promise is a new one, andisa new contract; if it be 

Bia. 573. only a mere continuation, the point must fail, but all the 

late cases say it is anew contract. The old consideration 

is gone; and there only remains the moral obligation, as 

in cases of bankruptcy, which isa good consideration of 

the new promise. The first decisions under the English 

statute, which was passed 21 Jac I. sustain my construc- 

8, Cre. Car, tion.s Stile v. Finch,’ was the first case in which it was 
A Cro. Car, 2/4 the statute must be pleaded, which has been since fol- 
Ll. lowed. It would have been well if the first construction 
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had been follow.d. Croke was right in his opinfon, an@;axnyany 1832 
many evils have flown from not observing it. The reason 
of the subsequent decisions was, the exceptions in the sta* — 
tute, but in this case there are nonce relied on, so it isnot  Torbert. 
within the reason of the latter constructions. ‘They com* — 
pel us to plead the statute, to give them the benefit of the 
exceptions, when they are afterwards discovered not to be 
withinany ofthem. If the Court could know this before- 
nand, the declaration would have been demurrable, an¢ 
within the reason of the old decisions. 

The writ ‘s dated in February, and the depositions were 
taken in September, of the s:..e year; they therefore are 
not available as a promise. ‘The case in Douglass, is the 
foundation of all wrong decisions on this point; no other 
reason is given in the after cases, but that ord Mansfield 
hac said it. In Bell v. Morrison, et. al.¢ Justice Story a1 Peters’ R. 
has much the best of the argument within him. =. 





Acre, in conclusion. Asto the depositions, language 
cannot be stronger; they are sufficient to put Torbert on his 
proof of payment. The draft was produced, and that was 
evidence of non-payment. It is said the promise to take 
the case out of the staiute must be express. The origi- 
nal debt is the consideration; and the only question is, 
has it been paid; if it has not, the law implies a promise 
as binding as one express. The case in Cranch sustains 
us; and does not take the question out of the general rule. 
Courts have said they would go no further than decisions 
have already gone; but they have also said they are bound 
to go that far; sare decisis, is their language. We must 
look how the decisions stood when the statute was adopted 
by the legislature; this is the strongest evidence of their 
intent. ‘The law is founded on moral duty and right; and 
will not encourage dishonesty. There is no authority re- 
quiring an express promise; it is no where so decided. 
The case of Jackson v. Fairbank,’ repels the position 4 21. Biaek. 
taken by the defendant in error; it is there held that part 340. 
payment is a sufficient acknowledgment of the debt. In 
7 Taunton, itis said if there is a clear acknowledgment ¢ Page Ccs. 
at any time, that the debt existed, it should be enforced. 
What was intended by the statute, for if construed as con- 
tended, it works abominable injustice; the consequences 
will be odious; it will reduce some to beggary, while it 
will exhalt others as unjustly as if by robbery. The in- 
tention certainly was to protect:those who had lost evi- 
dence of payment. 
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’ CASES DETERMANED IN THE 


yanuary iss: Partners are in law but one, bound in solido; payment 


by one is payment by both; contract by one is for the ben- 


Wilson _ efit of both. The argument of’defendant’s counsel goes 
Terbert, On the presumption, that dissolution dissolves the obliga- 
orbe Pp Pp § 


tion of solidarity; but that cannot affect their relation to 


ne others. There are but two decisions against this position, 


the one in Kentucky, the other in Pennsylvania; the latter 
of which is not good authority of Jate. But in the absence 
of all authority, reason is strongly on our side. They 
should be considered solidary throughout. 


By JUDGE SAFFOLD. From the first bill of ex- 
ceptions, this case appears not to have been embraced by 
the consent rule, in as much as no appearance was entered 
for the defendant, during the first week, consequently the 
declaration under the statute was due on the third day of 
the term. It was not filed until the eighth; the statute 
allows defendants three days to file their pleas, after the 


-expiration of the time given for filing declarations. Here 


the motion was made to open the judgment by default, 
and for leave to plead on the next day, after the declara- 
tion had in fact been filed. In the further disposition of 
this exception, it is sufficient to observe that the statute 
contemplates an allowance of three days for filing pleas, 
after the declarations have been received. By means of 
the plaintiff’s default, the defendant was denied an oppor- 
tunity to plead, until one day anterior to that on which he 
moved to plead. The statute vests a discretion in the 
Court to extend the time for pleading, according to cir- 
cumstances. It was also a power incident to the Court, on 
common law principles, to set aside judgments by default, 
at any time during the term, on reasonable cause shewn. 
To regard such judgment, and a variety of orders, which 
must necessarily be rendered ez parte, or on imperfect 
knowledge of the facts, conclusive on the Courts, would 
be. a dangerous and inconvenient abridgment of their 
powers; hence we think there was no error in setting aside 
the judgment by default, and permitting the defendant to 
plead. 

The second bill of exceptions presents the highly in- 
teresting questions, Ist. Whether the acknowledgment of 
a debt by one partner, after the dissolution of the firm, is 
sufficient to take the case out of the statute of limitations, 
as to the other partners.. 2d. Whether the admission or 
promise, in the mannér and to the extent made, amounts 
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to a sufficient acknowledgment of a present subsistings,xuary 1s31 
debt. The latter, as well’as the former, being a grave and ~7\"“™ 
highly vexed question, and being found, from the result Wilson 
of our deliberations, unimportant in the determination of Torbert. 
this case, no opinion is expressed upon it. Our opinion 
respecting the responsibility of one partner for the ac- 
knowledgment of debts by another, after a dissolution, 

will dispose of this case. It is a subject on which there 

has been great diversity of opinion, both in England and 

the United States; anda full review of them, would ex- 

tend this opinion far beyond a proper length. It is there- 

fore deemed sufficient to refer only to such cases, as are 

believed to furnish ample authority to this Court, to decide 

the question according to our conceptions of justice, and 

the soundest principles of policy. 

It is true as contended in argument, that the case of 
Whitcomb v. Whiting,« which held that an acknowledg- a 2 Doug. Ry 
ment of a debt, by one of many joint and several promis- ®*: 
sors, took the case out of the statute as against the others, 
has generally been treated asa leading ease in England, 
and has greatly influenced the decisions in this country, 
in similar ard analogouscases. But itis equally true, that 
in both countries, many tribunals of the first cminence, 
have expressed strorg disapprobation of the rigor of the 
rule; and that several, especially in this country, have 
overruled the doctrine as unsound. It must be admitted, 
that in the State of New York, the principle is still main- 
tained, that the confessien of one partner, without any 
express authority to settle the business of the concern, 
made after the dissolution, will take the case out of the 
statute. Butin that State, it is held that the acknowledg- 
ment will not of itself, be evidence of an original debt, 
because that would enable one partner to bind the other in 
new contracts; yet the original debt being proved or ad- 
mitted, the confession of one will bind the other, so as to 
prevent him from availing himself of the statute, Smith, ¢ sony. x. 
vw D. §& G. Ludlow.® 267. 

A similar doctrine seems to have prevailed in the Su- 
preme Courtof Massachusetts, Huntv. Bridgham,* and c 2 Pick. Te 
also in Virginia, Shelton v. Coke.¢ The Supreme Court a R. 
of Pennsylvania has established for its government, the 11. | 
contrary doctrine, that the acknowledgment by one part- 
ner, after the dissolution of the partnership, will not take 
the case out of the statute, as to the other partners, ‘The 
same rule of desision has uhiformly prevailed in the Su- 
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JANUARY 132:Preme Court of Kentucky, as is shewn in the very elabo- 
rate opinion of the Supreme Court of the United States, 
Wilson delivered by Justice Story, in the case of Bel/ v. Mor- 
Torbert. ison, et al.a 
. In this decision of the Supreme Court of the Union, not 
@l Peters’ R. ees ° ° 
351. “* only are all the most respectable authorities on this subject 
reviewed with deliberation, but the reason and analogy of 
the principle are fully investigated. That case it is true, 
as contended, originated in the district of Kentucky, and 
the decision was made with reference to the rules of deci- 
sion inthat State. ‘The Court remarked, that it was their 
duty, in a case arising in Kentucky, to pursue the spirit of 
the decisions there, so far as the principles on which they 
were made could be gathered. ‘They also admitted that 
‘“‘the English cases decided since the Amevican Revolu- 
tion, are by anexpress statute of Kentucky, declared not 
to be of authority in their Ceurts; and consequently /VAit- 
comb v. Whiting, in Douglass, and the cases which have 
followed it, leave the question in Kentucky quite open to 
be decided upon principle. ”’ 

It is pot recollected that this question has ever before 
been fully presented to this Court, or decided by it. ‘The 
provision of the English statute of limitations, of that of 
Kentucky, and of our own, are understood to be the same, 
so far as they relate to the question under consideration; 
consequently the decision of this question, abstractly con- 
sidered, ought to be the same under either. As no pre- 
vious adjudication of our own has established a local pre- 
eedent, that duty remains to be performed. Principles 
whieh have been satisfactorily settled by a uniformity of 
English decisions, in relation to subjects of which the law 
and reason are the same with us, are ordinarily recognised 
as rules for the government of this Court; more especially 
if the same rules have been generally adopted by the Amer- 
ican tribunals; yet the authority of the Court to construe 
our own statutes, according to our convictions of justice and 
right, cannot be denied. If the Courtsof England, or of 
any State, have adopted principles of decision, which long 
experience and improved reflection have condemned, and 
with which the same Courts have become dissatisfied, such 
cannot be received as safe precedents for us. In the case 
of Bell v. Morrison et. al., already cited, Justice Story, 
referring to the doctrine of WVihitcamb v. Whiting, re- 
marks that it has not been received even in England, with- 
out hesitation, and reviews some of the English cases thus: 
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“In Clark v. Bradshaw,2 Lord Kenyon, at nisi prius,sanvany r31 
expressed some doubts of it; and the cause went off on the — vy “~~ 
other ground. And in Brandram v. Wharton,® the Wilson 
case was very much shaken, if not overturned. Lord El-  Torbert. 
lenborough, upon that oceasion, used language, from which -—-———> 
his dissatisfaction with the whole doctrine may be clearly a “> & 
inferred. ‘This doctrine,’ said he, ‘of rebutting the sta-4 | Barn. & 
tute of limitations by an acknowledgment, other than that asda 
of the party himself, was begun with the case of Whit- 

comb vw. Whiling. By that decision, where however 

there was an express acknowledgment, by an actual pay- 

ment of a part of the debt by one of the parties, I am 

bound. But that ease was full of hardship; for this incon- 

venience may follow from it: suppose a person liable, with 

thirty or forty others, toa debt; he may have actually 

paid it; he may have had in his possession the document, 

by which that payment was proved, but may have lost his 

receipt; then though this was one of the very cases which 

the statute was passed to protect, he may still be bound, 

and his liability renewed bya random acknowledgment, 

made by some one of the thirty or forty others, who may 

be careless of what mischief he is doing, and who may 

not know of the payment which has been made.’”? Though 

the Supreme Court in the case referred to, admit that their 

opinion was influenced in some degree by the principles 

of the Kentucky decisions; yet they use language from 

which their opinion, in the abstract, cannot be mistaken, 

The opinion remarks, that **by the general law of partners 

ship, the act of each partner, during the continuance of 





the partnership, and within the se pe of its object, binds 
all the others. It is considered the act of each andeof all, 
resulting from a general and mutual delegation of author 
ity. Fach partner may therefore bind the partnership by 
his contracts in the partnership business; but he cannot 
bind it, by any contract beyond those limits. A dissolu- 
tion however puts an end to the authority. By the force 
of its terms, it operates asa revocation of all power to 
create new contracts; and the right of partners, as such, 
can extend no further than to settle the partnership con- 
cerns already existing, and to distriwte the remaining 
funds. Even this right may be qualified and restrained, 
by the express delegation of the whole authority to one 
of the partners.” In the further examination of the sub- 
ject, the same opinion fully declares the doctrine, that an 
acknowledgment or promise, to take a case outof the sta- 
39 
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JaNUVART 123:tute, is both upon principle and authority, to be deemed, 
“FV not a mere continuation of the original promise, but “a new 
Wilson § contract, springing out of, and supported by the original 
Torbert, COnsideration;” and that “after a dissolution, no one part- 
ner can create a new contract, binding upon the others; 
that his acknowledgment is inoperative, and void as to 
them.” It has not escaped notice, that in the opinion thus 
quoted, the Court was not unanimous, but it was the opin- 
jon of the majority of the highest tribunal; other ques- 
tions no less difficult and important, were also involved in 
the case, and it does not appear from which, or whether 
from any of the principles quoted, there was any dissent. 
@8Cranch72. In the case of Clementson v. HWéilliams,* the same 
questions were brought before the same Court, viz: what 
was a sufficient acknowledgment, to take a case out of the 
statute, and whether an acknowledgment by one partner, 
would revive the debt, as against the other. The case 
went off on the ground, that the acknowledgment was in- 
sufficient to revive the debt against the other; and the lat- 
ter was left by the Court asa question undetermined. In 
the decision, however, Chief Justice Marshal remarked, 
that “so far as decisions have gone on this point, princi- 
wes may be considered as settled, and the Court will not 
ightly unsettlethem. But they have gone full as far as 
they ought to be carried, and this Court is not inclined to 
extendthem. The statute of limitations is entitled to the 
same respect with other statutes, and ought not to be ex- 

plained away.”” This was asearly as 1814. 

63 €om.2%. Chancellor Kent,® maintains the doctrine which appears 
to have been preferred by the Supreme Court of the Uni- 
ted States. He says, ‘‘of late, the decision in Whitcomb 
v. Whiting, has been very much questioned in England, 
and it seems now to be considered as an unsound authority, 
by the Court which originally pronounced it. And we 
have the best authority in this country for the conclusion, 
that the acknowledgment of a debt by a partner, after the 
dissolution of the partnership, will be of no avail, and will 
not take the debt out of the statute, as to the other partner, 
on the ground that the power to create a new right against 
the partnership, @oes not exist in any partner, after che 
dissolution of it; and the acknowledgment ofa debt, barred 
by the statute of limitations, is not a mere continuation of 
the original promise, but a new contract springing out of, 
and supported by the original consideration. This is the 
doctrine, not only in Pennsylvania, but in the Supreme 
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Court of the United States; and the law in England andy,yvany ipsa 


in this country, seems equally to be tending to this con- 
clusion.”? This review of the authorities, is deemed suf- 


ficient to dispose of the case,and 1 think leads irresistably  Torbere. 


to the conclusion, that one partner, after the dissolution, 
without express authority, cannot create or revive a debt 
against his late partners, and in this opinion, the Court are 
unanimous. Therefore the judgment is affirmed. 


Judgment affirmed, 


Jupce Crensuaw, not sitting. 


McGee y. Easrtis. 


1. In this State a sheriff may appoint a general deputy by parol, or without 
writing, as nt common law; and when so constituted, he may do any act 
of a ministerial nature, which his principal can, 

2. A deed of conveyance of land, executed by such deputy, in the name 
and under the seal of his priucipal, is valid. 


A. McGee brought an action of trespass to try title, 
against A. and W. Eastis, in the Circuit Court of Jeffer- 
son county. On the trial at March term, 1829, the. plain- 
tiff offered in evidence, in support of his title to the land 
in question, which had been sold by the sheriff, by virtue 
of an execution, a deed from the sheriff, drawn in the 
usual form, and executed in the following manner: “John 
B. Ayres, (seal) sheriff; by his deputy, William Ayres,” 
The plaintiff proved by the sheriff, that said William 
Ayres was, at the time of making the deed, and for along 
time had been his general deputy; though his deputation 
was not in writing. The defendant’s counsel objected to 
the reading of the deed, because it was executed by a de- 
puty; and on that ground, it was excluded by the Court. 
The point was reserved in a bill of exceptions, and is here 
assigned for error. 


Peck, for the plaintiff inerror. The point for the con- 
sideration of the Court is, can a general deputy of the 
sheriff, in the name of his principal, execute a deed for 
lands sold by him in virtue of a writ of fieri facias. To 
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anvany r3:8hew that he can, I contend, Ist, thatthe right of the sheriff 
to appoint deputies, is acommon law righi, and necessa- 
McGee = rily results from the nature of his office so far as it is min- 
Eastis. isterial.¢ 2nd. At common law, the sheriff was not re- 
——~-—— quired to appoint his deputy by writing, and as we have 
oj achus oY no statute prescribing the mode of appointment, a general 
Bac. Ab. 440, appointment by parol is sufficient @ Neither at common 
P — ot law, wasa deputy required to be sworn, ‘The statute of 
740 -1. 4Ibid Elizabeth first required a deputy to take an oath of office.¢ 
ry . —_ In New York deputies are required by statute to be sworn ¢ 
Ehz.67, = 3d. The high sheriff when he has once appointed a general 
— Ab. deputy, can in no manner whatever limit or cireumseribe 
@2Bac.92. his powers, but in all matters ministerial, he has as ful 
et Back. 13. power to do any act or thing. as his principal.e 4th. Any 
14 Wal. on act not judicial, may be performed by deputy, unless tl 
> an sheriff, by the writ itself, is commanded to excet 
I,citex Hob. person, as by the statute of Edward Ie which gave the 
Ray. a8 2. writ to inquire of waste, which required the personal 
Mod. 47, 467, attendance of the sheriff, “efcecomes in propria persona, 
f2 Sohn rn. @ssymplis secum duodecim,” src. so also the statute of 
63. Cro. Eliz. Merton,’ directs that the sheriff **in propria persona ac- 
_ “3 ml cidat ad tenementum,” Sc. which is commented on by 
2 Wash. Chancellor Kent.é 4th. Io England, a deputy may make 
sy 1 2 bill of ssle upon execution, assign a bail bond, and in 
504.” New York, he may make a deed to land sold by him un- 


k20 H.3C. 3. a ft. fa.! fr whiel hink it clearly appcars, he can 
Oo Juha Re Cet af. f/a.! from which | think ¥ appears, he 


71-2. ‘do the same with us, or at least for his principal. 
k4 Bac. Ab, 
— ih Exrrs, argued for the defendants in error, and relied on 


110 John. R. the following authoritics: 6 Bacon’s Abridgment, 154, 

_ 7 Cow. Marginal; 1 Chitty’s Blackstone, 345, note; 10 Johnson’s 
Reports; Laws of Alabama, 309, section 9: 3 Washing- 
ton’s Circuit Court Reports, 546; 5 Massachusetts’ Re- 
ports, 23. 


By JUDGE WHITE. The single question made for 
our consideration is, whether the deputy sheriff can make 
a deed inthe name of his principal, for lands sold under 
execution, without a written deputation or authority under 
seal. As lands are never sold in England by virtue of ex- 
ecutions, their books furnish no authority directly in point. 
They however contain analogous principles worthy of 
notice. At common law, a sheriff has a right to appoint 
deputies, though the King’s letters patent cio not expressly 
grant this authority. This power is incident to the very 
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nature of the office, is in furtherance of justice, and In-yyyuany a1 
dispensable to the full and complete discharge of the du-.—V™ 


tiesof asheriffi¢ But how are these appointments to be 
made? On the tenth page of the book first above referred 
to, it is laid down, that in England every sheriff yearly 
before he returns any writs, makes a deputy of record in 
every one of the King’s Courts. These appointments are 
required to be pro claimed: and acertain number of them, 
says the same author, must be appointed and proclaimed 
inthe shire town within the bailiwiek, and they shall not 
live more than twe!ve miles distant from each other. 
These duties are required of the nigh sheriff, under the 
penalty of five pounds for every month they shail be 
omitted. ‘Phough the author does not inforra us whether 
these are common law or statutory requirements, yet from 


their very nature, it is obvious they are mere municipal 


\ 
reg ulations, cirectory to the hieh sheriff, destgsed alone 
to give pubheity to the eppointment of deputies, and in 


no way akeeting the validi their acts when: 1p pointed. 
s, commending themselves 


istators, but are surely not 





The ey mM iy bestatuiory ree 





to the consideration of our 
to be prononnced by this Court, as necessary to the legal- 
ity of the appointment of deputies. If this were done, 
two thirds, if not a greater propertion of the acts of dep- 
uty sherilis in this Siate would be vi id. And not merely 
their acts in executing deeds, but every other deseription. 
For if these things are essential to their appointimeng, then 
without them, they are net deputies, and all their acts as 
such, are vold. ‘These remarks are made pot because this 
position was taken in argument, but because some of the 
Court seem to entertain doubts from this quarter. It is 
however insisted by the counsel for the defendant in error, 
that the appointment should have been under seal, to au- 
thorize the execution of the deed offered to the jury below, 
To this = if, an authority froma note in Chitty’s Black- 
stone? is adduced. It is there said. ‘the under sheriffis g 
et by deed, which is afterwards filed in the King’s 
remembrancer’s office in the excheqner.”? Here again we 
mighi remark, that we are not told whether this is required 
by statute or commen law; and it seems to be a reguiation 
fur the purpose of giving notice of the deputation. But 
if we take itto shew what it is said to import, then it proves 
too much; for it nullifies a large portion of the appoint 
ments of deputies throughout the State, and renders their 
acts void, of whatever character; whether of returns upon 


progess, or executions of deeds. 





McGee 
v. 
Eastis. 





al Back. on 
“hfs. 13. 6 
Buc. Ab. ti- 


tle shff. 153. 


21 vol. 254. 
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sanvary 1:31 But there is authority in the English books, which sus- 
Vv tains the ordinary practice in our State, of appointing de- 
McGee puties by parol. In the latter clause of the very section 
Eastis. already quoted from Backus on sher'ffs, it is said ‘that the 
sheriff may make his under sheriffs, bailitis and deputies, 
@ Pages 208, without deed or writing.’’? Again, in 5th Bacon,¢ this doe- 
pe trine is found: “that an office in which an interest is claimed 
lies in grant, and must be transferred by deed, yet a sheriff 
may make an under sheriff or deputy without deed, for 
he claims no interest in the olfice, and is a mere servant.’”’ 
These authorities, in my mind, are not irreconcilable 
with the former; they only refer to the different methods 
of doing the same thing, either of which is valid, and if 
so, a deputy sheriff may be made by parol, as in the case 
before us. 

It remains to inquire what are his powers, when thus 
® Page lS. constituted a deputy? In 1st Backus,’ these principles 
are stated: ‘‘the sheriff in appointing an under sheriff or 
deputy, cannot limit his authority, for it is essential to a 
deputy to have as full power to do any act or thing as his 
prinéipal, and a covenant restrictive of this power, would 
be repugnant and void.” He, it is true, must act in the 
name of his principal, and the latter has at any timea right 
to revoke his authority, but while the deputy retains it, 
he has ministerial powers, co-extensive with those of his 
¢ Page i514. principal; 6 Bacon’s Abridgment,¢ has an authority tothe 
sameeffect; and the author draws this deduction from the 
principles there laid down: “therefore, he says, it is now 
universally agreed, that the under sheriff may make bills 
of sale upon executions, assign bail bonds, make return on 
writs, and in general do every thing that the sheriff him- 

d2 John. R self can do.”? In the case of Tillotson v. Cheetham,¢ 
= where itis decided that a writ of inquiry of damages may 
be executed before a sworn deputy of the sheriff; the Chief 
Justice goes into an able and elaborate examination of the 
origin and powers of deputy sheriffs; he shews that the 
deputy is an officer coeval with the sheriff, that his powers 
were well ascertained at an early period, and that a gene- 
ral criterion whereby to test the extent of his authority is 
this: whenever the sheriff is directed by his name of of- 
fice, and not in propria persona, to do a particular act, he 
may do it by deputy, unless it be of a judicial character. 
Hence he says he may execute writs of inquiry, writs of 
elegit, and do any other act not requiring the exercise of 








e 2 Wash. R 


12. “judicial functions. The case of Ware v. Harris, ° is to 
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the same effect. If then the deputy in the present case,s,n~yary 1821 


being appointed by parol, was a legal deputy, as I think: 
has been shewn, and if with this authority, according to 
the principles cited, he had aright in the name of his prin- 
cipal, to do all ministerial acts, “which the high sheriff was 
required by the name of his office to do, it follows that the 
deed in question was properly executed by him, unless it 
comes within one or other of the exceptions mentioned; 
and this cannot be seriously insisted on, for it is clearly 
an act ministerial, and required to be done by the sheriff 
or other officer selling the land in their official charaster, 





“— 


Eastis. 


and not by virtue of special commission.2 And this view alaws of Ala 


of the question, in my mind, fully meets and obviates the ° 
force of the doctrine insisted on by the defendant’s counsel. 

Admit it to be true, as a general principle, that between 
individuals, a deed cannot be made by an agent, but in vir- 
tue of authority of equal dignity, yet it by no means fol- 
lows that the law cannot invest its officers with powers, 
essential to the ends of justice, in a manner differing from 
that which it requires between one private individual and 
another. The cases are entirely dissimilar. In the one, 
itis the act of a private person imparting authority, which 
act is the only source of authority. In the other, the law 
transfers the power to the sheriff by his name of office, and 
establishes the principle, that whatever the high sheriff is 
thus required to do of a ministerial nature, the deputy may 
do in his name, as fully as he himself could doit. The 
law then in such cases, invests the deputy with his prin- 
cipal’s authority to act. But we are not left to general 
reasonings and deductions on this subject. The case of 


Jackson v. Bush,® is an authority much in point. ‘There b, 10 Soha. R. 


isno difference between that case, as treated by the Court, 
and the one before us; for although there wasa deputation 
by deed there, yet the Court lay no stress on that circam- 
stance. They do not even advert to itin their opinion, 
but base the decision entirely on the principles of the case 
of Tillotson v. Cheetham, already cited. Their language 
is, **the deed executed by the deputy sheriff, in the name 
and on the behalf of his principal, was a good execution 
of thedeed. A sale, and the consummation of that sale 
by deed, are acts which the sheriff may do by deputy; the 
law does not require them to be done by the sheriff in 
person, and the general principles on this subject were 


fully illustrated in the case of TZ%llotson v. Cheetham. % 


The same principle is decided in Jackson v. Davis.c On 


é 18 John. R. 
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CASES DETERMINED IN THE 


sanvary isaithe tenth page, the Court in noticing the overruli: g the 
4 *7~w objection taken below, that the deed was exccuted by a 


uot 


Ractis. 


@ Page 745. 


deputy sheriff, without shewing any special authority to 
do that particular act, say “they see no reason to doubt 
that decision. He was admitted tobe in part, a general 
deputy; and that is sufficient to authorize his executing 
the deed for the sheriff, as well as any other act which 
might be done by deputy.’? Now to apply these princi- 
ples to the present case, is it not admitted, or rather was 
it not proven, that William Ayres was, at the time of ex- 
ecuting this deed, and fora long while before, the general 
deputy of John B. Ayres? Why then should he not have 
been authorized to execute this deed. ‘Phe question is not 
whether he had special authority, nor whether his author- 
ity was by deed, but whether he was in facta general de- 
puty ; this bei sing proven, the deed was well executed by 
him. In 7 Cowen,@ we find the same doctrine laid down 
as the settled law of New York; ner ean I perceive dan- 
ger or inconvenience from this doctrine. It is nothing 
more than the consummation of an act, public in its nature, 
sanctioned by judgment and execution, beneficial to com- 
merce, and not prejudice rial to the party whose land is sold. 
From him the title is divested by the sale, and the deed 
only furnishes evidence of title to the purchaser. Should 
the high sheriff be required to execute deeds in all instances, 
delays and consequent injuries might result. If there be 
a nevessity for a sheriffacting by deputy, as to some min- 
isterial acts, I see not why that necessity should not ex- 
tend toalil. As to the publicity of a deputation, conven- 
lence may requ tire that it should exist to a reasonable ex- 
tent, but there is.no impropriety yin supposing that an officer 
of this kind is ever mysteriously or rashly introduced to 
the community. A few official acts would develope his 
authority more completely, than a deed filed away in his 
desk, or even spread upon the records; all that he does as 
an officer, is in view of the public. Whether he attends 
Courts, serves writs, or levies executions, he is continually 
proclaiming his official character. But if it were even 
conceded that a great degree of publicity were necessary, 
the evidence shews i in this case, that was the fact. In 
every view then, thai I can take of the question, I am led 
to the conclusion, with a majority of the Court, that the 
Circuit Court erred in excluding the deed from the jury; 


#and that therefore, the judgment must be reversed and the 


eause remanded. 
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3y JUDGE CRENSHAW. In this case I admit thats,wyary asst 
a deputy sheriff may in the name of his principal, do all Vv 
ministerial acts which the high sheriff himself might do, maias 
by virtue of his office. That to sell land under an €xe- _ Eaatis. 
cution, and execute a deed of conveyance to the purchas- 
er, are ministerial acis which may be done by a deputy 
sheriff. Indeed the authorities are too clear to attempt-to 
controvert this proposition. But this supposes the acts to 
have been done by a lawful deputy. Whether the re- 
cord in the present case shews a lawful deputy is now the 
only inquiry. I hold, that to constitute a lawful aeputy 
or under sheriff, his aoe ointment must either be entered of 
record in the Court where he is deputy, or the deputation 
must be by deed, filed as of record in the Court. The 
high sheriff may make his appointment by parol, but when- “ 
ever the acts of the deputy are called in question, the evi- 
dence of his authority must be derived from the above 
source. In Dachus’ sheriffj¢ it is laid down as a part of a Page 10, 
the common law, “that every sheriff, before he returns 
any writs, makes and proclaims a deputy of record in every 
of the King’s Courts, and that the appointment thus made 
need not be by deed.”? In 1 Chitty’s Blackstone? it is 6 Page 254. 
said that “the under sheriff is sppointed by deed, which 
is afterwards filed in the remembrancer’s office in the Ex- 
chequer.”’ 

From these authorities taken together, I think it clearly 
deducible, that the only authentic evidence of the appoint- 
ment of a gencral deputy sheriff, is an entry of record, or 
deed filed as of record in the Court, shewing the appoint- 
ment. If then we recognise the officer at all, we must 
resort to the common law for the mode of authenticating 
the appointment; and at common law, it seems to me that ° 
none would be legal, except one or the other of the modes 
above stated. Icare not how the sheriff makes the ap- 
pointment, whether by parol or otherwise, my position 
and conclusion is, that whenever the acts of his deputy are 
called in question, the authentic evidence of his appoint- 
ment will be an entry of record, or a deed filed of record 
in the Court, shewing the appointment. The reason why 
the appointment should be thus made, is obvious; it is in 
order to give public notoriety of the fact that an under 
sheriff has been appointed, to whom the community may 
look for the transaction of business, when from sickness 
or other cause, the principal sheriff may be unable to at- 
tend to the duties of his office; and mainly that those offi- 
40 
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YANVARY 103:C1al acts of the under sheriff, which are to become solemn 
{~~ matters of record, may flow from an authority and be au- 


thenticated by evidence of equal solemnity. Hence the 


Eastis. ground of decision taken by the presiding judge below, that 





the under sheriff, in order to execute a valid deed of con- 
veyance of real estate, in the name of his principal, must act 
under an authority of the same dignity, to me appears firm 
and immutable. An entry of record, ora deed filed of 
record, shewing the appointment, would be evidence of 
equal dignity, and nothing less, as I understand the law, 
ought to be received as evidence of the fact of appoint- 
ment. Were this not the law, evidence of the fact that 
the deputy had been legally appointed, must depend on 
the frail memory of men, and in case of the death of the 

rincipal, unless witnesses were called to the appointment, 
it would become impossible to prove that the deputy had 
been appointed at all. 

In the case under consideration, the only evidence that 
the person who executed the deed of conveyance, was a 
general deputy, is the parol testimony of the high sheriff, 
now out of office. According to my premises, this testi- 
mony was improper and insuflicient, and consequently the 
Circuit Court did not err in rejecting the deed of convey- 
ance. 

Reversed and remanded. 


Jupexr Lirscoms ,not sitting. 


McDaniet v. Moopy. 


1. Aginhouse, the running gear thereof, and a packing screw, are fixtares, 
inseparable from the realty, and pass with the freehold. 

2 Where real property is levied on, under an attachment granted by a jus- 
lice of the peace, aud is claimed by a third person, the justice cannot 
award a venire facias, to try the title. 

. The Circuit Court has exclusive jurisdiction as to the sale of real proper- 
ty, levied onin virtue of executions, granted by a justice of the pence. 
4. The Supreme Court is not confined toa revision of the errors assigned, 

when the Court below had no jurisdiction of the cause. 


Turte attachments were sued out from a justice’s court 
of Montgomery county, by the plaintiff McDaniel, against 
one Miller, and levied on a cotton gin, the running gear 
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thereof, and a packing screw, as the property of said Mil-sanuany yas: 


ler, all of which was claimed by the defendant Moody, 
as belongingto him. The justite thereupon issued a writ 


Moody 


of venire facias, summoning a jury, before whom the title prepaniel. 


was tried, and who found the property subject to the plain- 
tiff’s executions. Moody filed his petition to the Judge 
of the County Court, alleging that his gin house, running 
gear and packing screw, without mentioning the cotton 
gin, had been unjustly condemned, &c., and praying for 
writs of certiorari, to take so much of the cases up to the 
County Court, as related to the property named in his pe- 
tition, which were granted according to the prayer of the 
petition. The justice sent up the cases entire, and certi- 
fied that there was no such case before him, as the one des- 
cribed in the certiorari. On the return of the writs, the 
plaintiff moved to quash the proceedings, on the ground 
that a part of a case could not be removed, but the motion 
was overruled; whereupon, the plaintiff tendered an issue 
upon the facts set forth in the claimant’s affidavit, in which 
he had asserted a claim to the gin, running gear and screw, 
and not to the house; in which issue the claimant refused 
to join; and the Court determined, that the claimant could 
at any stage of the proceedings, without the consent of the 
plaintiff, abandon any part of the property he had first 
claimed, and directed the case to be submitted to the jury, 
so far as the running gear and screw were in question. No 
issue was joined, and the Court charged the jury, that the 
running gear and screw were fixtures, and not subject to 
this attachment, whereupon, they found for the claimant. 
All which orders and decisions of the County Court, were 
excepted to by McDaniel, and are here assigned for error. 


TuorinGTon, for plaintiff in error. It has been repea- 
tedly decided, that there must be an issue for a jury to 
try, but here there was none; the issue tendered by the 
plaintiff in this case, was rejected by the defendant, and 
the trial was had without any. It is inconsistent to send 
up part of the proceedings only, and is incurable by ver- 
dict. The proceedings here then were erroneous, and 
should have been quashed. A party cannot dismiss a part 
of his claim whenever he pleases, and without the consent 





of the opposite party, because it has the effect of putting ¢ Laws of Ala 


all the costs upon the other. And where proceedings are 
had before a justice of the peace, he is peremptorily re- 
quired to send up all the papers. Ifa party claim one 


5 Laws of Ala 
598. 
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JANvARY wss:0Undred head of cattle, and sustains his title to one only, 
Wy discontinuing as tothe ninety nine, he puts the costs for 
Moody =the whole on the opposit@partv. This would defeat the 
McDaniel. Gesign of the statute, which is beneficial, and ought to be 
sustained. The running gear of a gin is not necessarily a 
fixture; it isnot immovable; on the contrary, they are 
usually prepared elsewhere, than the place where used, 
and a wagon will carry the whole. They are never at- 
tached to the freehold, and the Court should have left it to 
the jury, who might have found otherwise. As to what 
od ome 2 properly fixtures, see 20 Johnson’s Reports, 29. ‘The 
988 cited in Claimant coul | not object to the proceedings between Me- 
Am. Dig. 208 Daniel and Miller.¢ 





GoxptawairTe, for defendant in error. This case was 
continued at the term of the County Court, to which the 
cer‘iorarit was returnable, and the motion to quash could 
not be made at any subsequent term. If the proceedings 
were so defective, thata judgment could never be obtained. 
it should have been continued no longer: but the plaintiff 
went to thejury. Icontend thata party can abandon a 
part of his claim, so as to save costs. Suppose forty nine 
out of fifty were properly claimed, and only one not pro- 
perly claimed, must he be mulct and endamaged, when 
he is willing to dismiss as to one; it would be a hardship. 
No injury could result to the plaintiff in the execution, for 
he could have a venditioni exponas, issued for the pro- 
perty abandoned. The question of fixtures does not pro- 
perly arise here; the plaintiff is a trespasser; the improve- 
ments were on our land; and the course pursued below 
was correct, there was noother method. Suppose a jury 
are summoned to try the right of property in two negroes, 
and they find for the claimant asto one, and against him 
astothe other. Could not the Court in its discretion, 
grant a new trial as to the one wrongfully condemned, must 
the trial be de novo for both; certainly the verdict will 
stand as to the one properly decided. 


TuorincTon, in conclusion. The statute is general, 
which forbids the claimantin atrialof the right of pro- 
perty to dismiss, and if he could not do so in the Circuit 
Court, he cannot do so in a case arising before a magistrate. 
Suppose a statute says you shall not steal a man’s property, 
would the construction be that he can steal a part? it is the 
same course of reasoning here in the defendant’s demand- 
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ing an appeal from a part of a case. The time for elect-;,yuary isg1 


ing what he contends for was past; he asserted his claim on 
oath, and he cannot say it was#imadvertent. The plaintiff 
had no remedy against the property abandoned, and if the 
claimant was insolvent, the security in the bond could 
alone be looked to; but the bond is still in litigation and 
not forfeited. And suppose we were to levy on it again, 
he could claim it again, and so on many times; and for 
every claim, the plaintiff would have to pay the costs. 
The want of issue is an incurable defect, and when the 
defendant refused to join, he should have been non pros’ d. 
The question of fixture, was one purely for the jury; and 
whether the improvement was put on the land by permis- 
sion or not, and the termsof that permission. Dut the 
Court below undertook to say it wasa fixture at all events. 


By JUDGE PERRY. Without noticing any of the 
eauses assigned for error, we will proceed to dispose of 
this case, for want of jurisdiction, in the first place in the 
justice of the peace, and consequently of the County Court, 
over the subject matter of controversy. In determining 
this question; it will be only necessary to consider the 
nature of the property, which was the subject of trial 
before the justice of the peace, the same being a gin house, 
running gear thereof, and a packing screw, and if it be 
found that the property in dispute are fixtures and belong 
to the realty, it will at once appear, that the justice had no 
right to award a renire fucias, to try the title. Real pro- 
perty then consists of land, and includes all houses and 
other buildings standing thereon, erected for the enjoy- 
ment of the freehold, of a permanent and immovable na- 
ture. The improvements in question, are as permanent 
and immovable, and as necessary to the enjoyment ef the 
freehold, as any other fixtures whatever, and the freehold 
interest would be as much deteriorated by their removal, as 
by that of a house of the same value, and indeed, when we 
consider the object of erecting such improvements, we are 
driven to the conclusion, that they are in this country, 
among the most permanent improvements of freehold 
estates; that they are fixtures, inseparabie from the realty, 
and would pass with the Srechotd. 

Having arrived st this conclusion, it remains to be in- 
quired, how far the title to land can be affected by pro- 
ceedings had before justices of the peace. The legislature 
in 1818,@ passed alaw upon this subject, in which it is said 
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sanvary sgithat “‘whenever it shall hereafter become necessary for 
want of personal property to levy an execution, issued 

Moody by a justice of the peace upon land, it shall be the duty of 

McDaniel. the officer levying such execution, to return the same to 
the next superior Court of his county, and such Court 
shall, on motion of the plaintiff, and it appearing by an 
exhibition of the proceedings before the justice, that the 
same have been regular order, a sale of such land, or 
whatever part may be necessary to satisfy such execution.’’ 
From the provisions of this statute, it is clear that the 
Circuit Courts are vested with the exclusive jurisdiction, 
as regards the sale of real property, when levied on by 
execution, issued by a justice of the peace, und the legis- 
lature has been so cautious as to require that the Circuit 
Courts should be satisfied that the proceedings of the jus- 
tice of the peace were regular, or in other words, that they 
were in accordance with the principles of law. Thus they 
have taken from the justice all jurisdiction over the realty, 
in order that the title to that species of property might be 
better protected and made more secure. If land then can 
only be levied on by execution, issued by a justice of the 
peace, in default of personal property, it cannot he made 
subject to attachment, issued by a justice of the peace, 
upon a debt within his jurisdiction, because the statute sub- 
jecting lands to the payment of debts within a justice’s 
jurisdiction, does it alone for want of real pruperty, which 
the officer is bound to certify to the Cireuit Court, when 
he returns the execution, for the purpose of having the 
Jand sold, which he could not do upon attachment. The 
justice of the peace therefore having no jurisdiction to try 
the title to real property, it will be conceded at once that 
the County Court could have no authority to correct that 
error by a trial de novo. 

This case is not within the rule which confines this Court 
to the errors assigaed. That rule presupposes that the 
Court below had jurisdiction, and that the cause would be 
affirmed, reversed, or remanded, according as the law 
should require. Butin this, there can be no such judg- 
ment as that of reversing and remanding, for the want of 
jurisdiction in the Court below to execute it. This Court 
is therefore of opinion that the judgment be reversed. 





Judgment reversed. 


Lirscoms, not sitting. 
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Davis & Co v. CampBeE Lu. 


1. Where the indorser of a promissory note holds himself liable to the in” 
dorsee, “should the maker fuil,”’ this is a differeut contract from a gene” 
ral indorsement, and must be specially declared on. 

2. The word ‘fail’ in such indorsement, is of larger import than ‘refuse,’ 
and is equivalent to inability or insolvency of the principal; and such fact 
must be shewn by the indorsee, as ascertained by suit or otherwise. 

3. And proof of the indcrser’s subsequent promise to pay, is inadmissible, 
the declaration not being adapted to such a state of fact 

4. [n declaring ona contract, it must be set out literally, or described accor- 
ding to its legal effect; in the latter mode, a substantial variance in the 
proof, is fatal. 


An action ofassumpsit was brought in the Circuit Court 
of Montgomery county, by Phineas Davis & Co., against 
Campbell, who had indorsed to them a promissory note, 
in the following words: ‘I assign my interest to the with- 
in note to Phineas Davis & Co., holding myself liable for 
the within, should the maker fail.’? The declaration was 
in the usual form of those upon notes indorsed in the or- 
dinary way, averring the refusal of the maker to pay. On 
the trial at September term, 1828, the plaintiff proved 
that the maker had died insolvent, and demand of, and 
refusal by his administrator; but the Court would not suf- 
fer the note to be read to the jury, on the ground of a dis- 
crepancy between the indorsement and the one described 
in the declaration; which was excepted to by the plain- 
tiffs, and is here assigned for error. 


TrorinGTon, for plaintiff in error. This case depends 
on the construction of an indorsement, as set forth in the 
bill of exceptions, or indeed upon the meaning of the word 
fail. The commercial world understands a refusal to pay 
on demand, to bea failure. The indorsement here was 
made before the late statute concerning the liability of in- 
dorsers. A suit here was unnecessary, no advantage 
could accrue to the plaintiff thereby, and Courts require 
nothing of parties unnecessarily. If the maker has re- 
fused to pay, the indorser is liable; nothing is said as to 
pursuing him to insolvency. Among commercial men, a 
refusal to pay isa failure, and a commission of bankruptcy 
may issue. The effect of the indorsement in question, is 
precisely the same as that of one in blank, and the Court 
should have admitted it. 
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Gotpruwaire, for defendant in error. The contract 
described in the declaration was a different one from that 
produced, but even admitting it to he the same, we con- 
tend the plaintiff did net prove enough. The defendant 
was charged as a common indorser, but here was a speci- 
fied and limited indorsement; his liability is closely limi- 
ted; it is only on a failure that he becomes responsible. 
It was not a general indorsement, the words of it are re- 
strictive, and must be taken in their common acceptation. 
The word ‘fail,’ evidently means to become unable to pay 
debts; it was then clearly different from a common in- 
dorsement, and must be specially stated. Would any one 
say it was the intention of the parties that it should bea 
blank indorsement? why then qualify it? why not put it 
in blank.@ ‘The variance, though slight, is fatal; besides 
the plaintiff must shew that McBride was insolvent, and 
he must shew he knew he was so. ut the first position 
is sufficient to sustain the judgment. 


THortnGTon, in reply. As to the declaration, it is in 
the usual form, and treats the indorsement as a general one; 
it avers non-payment, notice, and promise to pay. The 
objection is, that. we have not proved the insolvency of the 
maker, and il should have been averred. We have de- 
clared according to legal effect, and the authority cited 
does not interfere with this position. If the indorsement 
is described according to its legal effect, it is sufficiently 
described. There is an absolute promise to pay, which 
waives the necessity of notice and every thing else. And 
the promise to pay on failure, means nothing else but fail- 
ure to pay on the part of the maker. It is immaterial to 
them if he fails to pay other notes; but itis in proof that 
he was unable to pay. The issue need not be as broad as 
the evidence, and as the indorser did not require insol- 
vency, this Court will not. 


By JUDGECOLLIER. The indorsement in this case 
cannot be considered asa mere transfer of the payee’s in- 
terest in the note, with an implied agreement to be liable 
to the indorsee, upon a demand, refusal and notice. It 
certainly contains an understanding on the part of the in- 
dorser to be liable upon a contingency, somewhat variant 
from the condition which the Jaw annexes to an ordinary 
indorsement, and imposes upon the indorsee, if he would 
eoerce payment from the indorser, the necessity of shew- 
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ing the inability of the maker to pay, or something of any,nvany 1691 
equivalent import. If it was the intention of the indorser 
to make himself liable, on the indorsee’s complying with Davis & Co. 
the conditions which tacitly attach themselves to indorse- Campbell. 
ments of a general character, why was he so particular as cael 
to express the condition of his liability. The word ‘fail,’ 
which is expressive of the condition, was not used as sy- 
nonymous with inability, but is used in that sense in which 
mercantile men generally understand it, as conveying an 
idea of insolvency, ora want of resources to meet engage- 
ments. In this sense, it was doubtless understood by the 
parties; to suppose otherwise, would render the condition 
of the indorsement totally useless. The obligation then 
incurred by the indorser, makes him chargeable to the in- 
dorsee, upon proof of the inability of the maker to pay, 
as ascertained by suit or otherwise. 
The contract being different from that of a general in- 
dorsement, it would follow that the plaintiff cannot re- 
cover upon a declaration, applying alone to that descrip- 
tion of contract. It is a rule of very general application 
in pleading, that the allegata and probata must corres- 
pond. Itis not competent to set forth one contract and 
recover upon proof shewing oneentirely different. If the 
drawee makes a conditional acceptance, his acceptance 
must be declared on specially, with an averment that the 
condition has been performed. Soa condition prece-4 Chitty on 
dent, or a provision or other matter which qualifies the on 
contract, or goes in discharge of the liability of the defen- 
dant, must be atated by wavy of averment: see Ferguson 
v. Cappeon’s administratrizx.6 I have not searched into 4 Har. & J. 
authority sufficiently to find an adjudication similar in ““ 
point of fact, but the cases cited seem to be analogous in 
principle. ‘I'he rule with regard to the description of con- 
tracts is, that they must be set out literally, or according 
to their legal effect, and if the latter mode of pleading is 
adopted, it is held that any substantial variance is fatal.¢ 
The indorsement offered in evidence, was substantially ¢ 4 Hals. 315. 
different from that declared on, and its rejection was pro- 
per. 
With regard to the subsequent promise of the defend- 
ant to pay the note, it is sufficient to remark, that the dec- 
laration was not adapted to sucha state of fact. The judg- 
ment is therefore affirmed. 





Judgment affirmed. 
41 
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Morret & SincuEtron v. Wooxipnripce. 


1. On appeal from a justice’s court, the parties cannot be changed in the 
appellate Court. 

2. Avariance as to the plaintiff, between the warrant or sammons of the 
justice, and the «tatement of cause of action in the appellate Court, ap- 
pareut of record by oyer or otherwise, is futal on demurrer, 


Tuts was a suit commenced before a justice of the peace 
in Pickens county, in the name of Thomas Wooldridge, 
Junivr, for the use of Thomas Wooldridge, Senior, to re- 
cover the amount of an order drawn by the former in favor 
of the latter, on Moffet, one of the plaintiffs in crror, and 
accepted by him. ‘Ihe justice rendered judgment for the 
plaintiff below, and Moffet appealed to the Circuit Court 
of said county, giving Singleton as his security in the ap- 
peal bond. In the Circuit Court, a statement of the same 
cause of action was filed inthe name of ‘Thomas Wool- 
diidge, Senior, as plaintiff, to which Moffet, after obtaining 
oyer of the warrant or summons of the justice, demurred. 
The Circuit Court overruled the demurrer, and rendered 
judgment in favor of Thomas Wooldridge, Senior. This 
judgment on demurrer is assigned as error. 


Rose, for plaintiffs in error. It is contended for the 
plaintiffs in error, that the Court below could by no rule 
recognised either by Courts of law or equity, under such 
a state of facts, have correctly overruled the demurrer and 
rendered judgment in favor of Thomas Wooldridge, Sen- 
ior; that even an appellate Court of admiralty, where the 
proceedings are governed by the civil law, ana are in this 
respect more liberal than in Courts of equity, such a judg- 


@ Bee %h ment would not be sanctioned. In this case in Cranch, 


Cranch 


212. it was sought to admit in the appellate Court, other claim- 


ants interested in the subject of the suit, which was re- 
fused, although it was admitted that they might have been 
made parties in the Courts of original jurisdiction, consist- 
ently with the practice of the Court; but in this case it 
was not proposed as in the case at bar, to permit the plain- 
tiff below to abandon his cause, and substitute in his stead 
another person, nor do I know any such case, except the 
case before the Court, where the attempt has ever been 
made. It is unnecessary to refer this Court to any au- 
thority to prove that Thomas Wooldridge, Junior, the 
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drawer of the order, had no right to sue Moffet, upon hissayyany 1908 
acceptance to Thomas Wooldridge, Senior. If this be the —v ~ 
fact, the Circuit Court has permitted him to escape the pay- Moffet & Sins 
ment of the costs of a suit, which he had no right to in- -— 
stitute, by substituting another in his place who had that Wooldridge 
right, and has compelled Moffet, contrary to law, to pay 
them. If this judgment can be sustained, I know of no 
ease in which a plaintiff before a justice of the peace could 
be punished with costs, upon appeal to a Circuit or County 
Court, if a creditor of the defendant could be found for 
whose use he might sue. If it is contended, as I believe 
it will not be, that the ces¢ui gue use, is a party plaintiff, 
because he is liable to costs, I cannot perceive how the 
matter will be bettered, since that could not make it the 
less necessary for his co-plaintiff to be a party in an appele 
late Court. If the legal plaintiff cannot recover, it 1s in- 
disputably true, that in that cause, he for whose use he sues, 
cannot, either at law or in equity. 





Van De Graarr, for defendant inerror. In this case, 
the only question to be disposed of is, whether the demur- 
rer to the declaration was improperly overruled by the 
Court below. It appears from the record, that Thomas 
Wooldridge, Senior, was the holder and payee of an order, 
drawn by ‘Thomas Wooldridge, Junior, upon and accepted 
by the defendant, Moffet. ‘The magistrate who issued the 
warrant upon the order, made it ad respondendum, to the 
younger Wooldridge, for the use of the elder. But the 
indorsement on the warrant of the cause of complaint bee 
fore the justice, shews that Thomas Wooldridge, Senior, 
was the real plaintiff, and that the drawer had no interest, 
leg il or equitable in the suit. Notwithstanding the phra- 
seology of the warrant then, Thomas Wooldridge, Senior, 
was the true plaintiff before the justice of the peace, and 
the declaration was properly delivered in his name in the 
Circuit Court. If however the Court should be of opin 
ion, notwithstanding what appears from the indorsement 
on the warrant, that Thomas Wooldridge, Junior, was in 
fact the plaintiff in the cause, then I contend that this is an 
instance of a defective warrant, and that the Court below 
was right in overruling the defect, to try the cause on its 


merits.2 Itis apparent from the record; it is manifest aLaws of Ala 
from the warrant itself, taken altogether, that the younger }&® 189eee. 
Wooldridge could not properly be made a plaintiff, and 
that the legal right of action belonged to Thomas Wool- 
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January 134° idge, Senior, exclusively. The warrant in this case then, 
No Ve exhibts the evidence of its own defectiveness. It will be 
Mofet & Siv- readily admitted, that ordinarily, a cause upon an appeal 


v 


to the Circuit Court, from the judgment of a justice, must 


Wooldridge. be tried between the identical parties specified in the war- 





rant, and that no change of names would be allowable. 
To substitute the name of C. D. for that of A. B. in a war- 
rant as plaintiff, would not be to cure any defect in the war- 
rant. The warrant being in good form, with A. B’s. 
name for plaintiff, would have no defect in itto eure. But 
in the case before the Court, the warrant itself shews that 
it is defective. The indorsement upon it, which will] be 
examined, for the purpose of sustaining the judgment, ex- 
hibits the mistake of the magistrate, and the defect in the 
warrant. Surely a warrant against the acceptor, which 
makes the drawer the legal plaintiff, for the use of the payee 
or holder, and which contains within itself the evidence of 
all these facts, may be said, within the meaning of our 
statute, to be defective. This case would then be within 
the strict and rigid letter of the statute referred to, and it 
would be unnecessary for me to invoke its spirit. 
If however I cannot be sustained on either of the above 
rounds, I contend that the plaintiff in error, was estopped 
in the Court below, by the appeal bond, from urging ary 
objection to the declaration, founded upon the ground that 
it was delivered in the name of Thomas Wooldridge, Se- 
nior. The appeal bond is payable to him, and recites him 
to be the plaintiff in part in the cause. The defendant 
below ought not to have been permitted to dispute a fact 
on the trial below, the truth of which is admitted by his 
own deed. The case cited by the plaintiff in error, from 
9th Cranch, I have examined, and I cannot perceive that it 
has any bearing whatever, upon the case before the Court. 


By JUDGE PERRY. In the case of Smith & Hill 


@ 1 Stewart's y. Cobb, which was a suit instituted before a justice of 


the peace, against the maker and indorser of a promissory 
note, judgment was rendered against them, and they ap- 
pealed. The appellate Court permitted a dismissal of the 
suit as to the indorser, and gave judgment against the ma- 
ker and his security. The Cour: determined that the sta- 


> Lawsof Ala tute of 1819, which enacts that appeals taken from the 


ggee! 


judgments of justices of the peace, shall be tried by the 
appellate Court, accordicg to the justice and equity of the 
case, without regarding any defect in the warrant, capias 














SUPREME COURT OF ALABAMA. 325 


or summons, or other proceedings of the justice, does nOty,anvary isst 
cure a defect for the want of proper parties, or a misjoin-* 

der of parties. The statute having received this construc- Moffet & Sin- 
tion, it is apparent from the facts in this case, that Thomas g _ 
Wooldridge, Junior, in whose name the warrant issued, Wooldridge. 
had no legal interest in the cause of action, consequently” 
the action was improperly commenced, and the name of 
Thomas Wooldridge, Senior, being used in the warrant as 

the cestui gue use, cannot cure the defect, for all actions 

must be brought in ihe name of the party whose legal 

rights are sought to be enforced in a court of justice. Jn 

this case, the drawer of the erder, Thomas Wooldridge, 
Junior, having been made the plaintiff in the warrant, it 

was not competent for the appellate Court to permit Tho- 

mas Wooldridge, in whose favor the order was drawn, and 

for whose use the suit was brought, to be substituted as the 
plaintiff in legal interest, and to file a declaration in his 

own name, disregarding the name of the party who had 

been made plaintiff in the original process; if this could 

be done, parties to actions before justices of the peace, 

would never know who were or would be plaintiffs or de- 
fendants, until the cause should reach the appellate tribu- 

nal, consequently could neither prosecute or defend, be- 

cause of the uncertainty as to who would be substituted 

upon the record. It cannot be possible that the legislature 

ever intended to give such latitude to the proceedings had 

before justices of the peace. It is however contended, 

that a demurrer could not reach the variance between the 
declaration and the warrant, or the cause of action indorsed 
thereon. ‘This proposition we are not willing to admit, 

for whenever it appears from the proceeedings in a cause, 

that an improper person has been made plaintiff, the de- 
fendant may demur. From the facts of this ease, there- 

fore, Thomas Wooldridge, Junior, was an improper plain- 

tiff, he having no interest in the subject of controversy, as 
appears from the record. When it does not appear from 

the record who are the proper parties, the want of them 

ean only be pleaded in abatement; and the right to demur, 

when the declaration docs net pursue the writ, is recog- 





nised by this Court in the case of Sossamon v. Gamble, a Minor's Als 
by sustaining for a variance between the writ aud declara- ® + 

tion; also, in the case of Lee wv. @dkins,o the defendant 4 Minor's Ala 
demurred for a variance between the cause of action sta- B® 1%: 

ted in the declaration, and that indorsed upon the writ, 

and for a yariance bétween the writ and declaration. The 
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JANUARY 183:COurt decided against the demurrer, upon the ground that 


the party demurring, could not resort to the cause of ac- 


Moffet & Sin- tion indorsed upon the writ, to shew the variance without 


gleton 


v. 
Wooldridge. 





craving oyer of the indorsement, clearly recognising the 
principle, that whenever a variance did occur, it was sub- 


ject todemurrer. This Court is therefore of opinion, that 


the demurrer in this case was properly taken, and that the 
Court erred in overruling the same. 


Judgment reversed. 


Parmer v. Batiarp. 


1. Where an attachment is issued by a justice of the peace, fora sum with- 
in his jurisdiction, upon an insufficient affidavit, the proceedings are not 
void, bt voidable only. 

2. And a garnishee who has bona fide paida debt due tothe defendant in 
such attachment, is thereby protected from a second payment. 


Parmer maie his promissory note for forty dollars, pay- 
able to one Cook or bearer, who passed it to Ballard, and 
afterwards absconded. Several attachments were sued 
from a justice of the peace, againsi Cook, by one of his 
creditors, and Parmer was garnisheed, and judgment was 
rendered against him for the amount due on said note, 
which he satisfied, having no notice of its assignment. 
Ballard afterwards as holder, sued Parmer on the note be- 
fore a justice of the peace, and suffered a nonsuit, from 
which he appealed to the Circuit Court of Monntgomery 
county. To the declaration there filed, several pleas were 
pleaded, among which was one to the following effect: that 
an attachment had been sued out from a justice of the peace 
by a creditor of said Cook, and that he Parmer had been 
summoned as a garnishee before said justice, to state upon 
oath in what amount he was indebted to said Cook; that 
upon his statement so made, judgment had been rendered 
against him, for the amount then due upon the note upon 
which he is now sued, which judgment he had satisfied. 
In support of this plea, upon which issue was taken, the 
defendant offered in evidence on the trial, the affidavit of 
the plaintiff and other proceedings had before the justice, 
in the suit commenced by attachment against Cook, in 
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which a judgment had been rendered against him as gar-sanuary 183: 
nishee. The affidavit, after setting out the indebtedness —”v™~~ 
of Cook to Robert Moseley, the plaintiffin the attachment, Pune 


proceeded thus: “tpl pees Cooks about io becond iis Ballard. 

Ieave the State or county scretes himself so th ae 
inary process,’ &c. The justice before whom the pro- 

ceedings were had, was also offered as a witness by the de- 

fendant, to prove that the affidavit had been taken, and 

other proceadings had before him; but this evidence was 

all rejected by the Court, on the ground that the whole pro- 

ceedings in the attachment were void, because the affida- 

vit was made in the alternative; and any payment made 

by Parmer on account of the judgment against him as gar- 

nishee, was made in his own wrong, and w would affford him 

no defence in this suit; all which opinions of the Court 

below, were reserved in a bill of exceptions by the defen- 

dant, and are here assigned as error. 






TuorrnGton, for plaintiffin error. The bill of excep- 
tions shews the affidavit made in suing out the attachments, 
under which the plaintiff Parmer was garnisheed before 
the justice, and from the proceedings as stated, it will 
readily appear that the justice had proper jurisdiction of 
the matter. But whether he had or not, is immaterial to 
Parmer; he was not bound as garnishee, to look beyond 
the proceedings against him. Yet when they were pro- 
duced on the trial below, though regular, he was stopped 
from introducing them to the jury, on the ground of a de- 
fect in the original proceeding before the magistrate. The 
statutes are familiar to the Court, and the case of 7'74d v. 
Madding,@ is fully in point, to shew he is protected from a Minor’s Als 
a second payment, even where the proceedings are erro- *-!*%- 
neous. It could have availed him nothing to object to the 
proceedings between the plaintiff and defendant in the at- 
tachment; he would have been told at once, he could in 
no wise be injured. A plea by him to that effect, would 4 1 Stewart's 
have been stricken out as frivolous.¢ ‘The rule has been ba R. 
properly settled, and if it had not been, the reason of the 259. 
rule is good. 





Go.pruwaire, for defendant inerror. There is a dis- 
tinction between Courts of limited, and of general jurisdic- 
tion. Had the justice jurisdiction of the person and mat- 
ter in the proceedings before him? he clearly had not. The 
bill of exceptions shews the affidavits, and they do not dis- 
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JANUARY 183:Close a cause of action, of which he had jurisdiction; could 
e then issue process under them?e The proceedings then 

vend were void, and not voidable only. There was an excess 
Ballard. af juristiction, which makesthe pypceedings void, and 
a the justice liable in damages. Suppose that the affidavit 
801-2. was, that a person was removing from one part of the coun- 
ty to the other, could he isste an attachment on this? 

What is there to change the right to the money from the 

defendant to the plaintiff; only such an act as will vest it. 

Yet we are told no matter how erroneous the justice has 








acted, if he has acted at all, it is sufficient for the plaintiff 


6 3Com. Dig. in error. ‘This isuntenable.o Excess of jurisdiction can- 
hk 36) *** not protect any one.¢ If jurisdiction is given only ona 
¢ Willes’ R. certain class of facts, and those facts do not exist where it 
36. is assumed, are not the proceedings void? Could not Cook 
have his action against the justice fordamages? The case 
d Minor’s Alaof Tubb v. Madding,@ has been reliedon. It does not 
oats present the same features; the question of jurisdiction did 
not arise, and was not adjudicated; no other question ap- 
pears to have been agitated than the signing of the judg- 
ment. That authority is good, if the Court had jurisdic- 
tion, but if it had none, it isa nullity. An insufficient affi- 


davit is the same as no affidavit at all. The criterion of 


jurisdiction here is, does an action lie against the justice, 
and not his judgment. Buller speaks of a Court of limi- 
ted jurisdiction, though of record. If the Court below 
had no jurisdiction, it cannot protect itself, and therefore 
can protect no one else. ‘The case cited from Stewart is 
different. There too there was jurisdiction; but here 
there was none, and the justice could not protect himself 
froma suit by the garnishee, though he could against the 
defendant in the attachment, because he was not injured; 

no money having been transferred. 


THORINGTON, in conclusion. The true rule is, if the 
justice had jurisdiction of the subject matter, it is sflicient, 
even ifimproperly exercised. The justice has jurisdiction 
of debts under fifty dollars, and no other Court has. The 
test laid duwn to ascertain it, viz: whether he is liable or 
not, is unreasonable. ‘Third persons cannot interfere in 
suits to which they are not party; the garnishee here could 
not take a writ of error to try the validity of the judgment 
against the defendant in the attachment. I do not deny 
that if there was a total want of jurisdiction, the proceed- 
ings were void; but here it was not so, and therefore they 
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them. 


By JUDGE TAYLOR. In support of the judgment 
below, it is urged that justices of the peace are judicial 
officers of limite jurisdiction; that whenever a particular 
manner is prescribed, by which that jurisdiction is to be 
exercised, they are bound to pursue it; and that by a mate- 
rial departure therefrom, the case is coram non judice, 
and void. ‘That the statute requires the affidavit shall set 
out particular facts, to authorize a justice to issue an at- 
tachment; that such affidavit alone can bea sufficient foun- 
dation for this writ; that in this case, a fact is stated in the 
affidavit, which even if it existed, would not authorize 
the process, for which reason the judgment against the de- 
fendant in the suit thus commenced, is void; that if this 
be true, the judgment against the garnishee must be void 
also. 

Many eases have been cited by the defendant’s counsel, 
some of which it is admitted, prove that in England, the 
judgment against the defendant to the attachment, would 
have been void. It is very doubtful, however, if the rea- 
son of those cases would apply to the present. All of 
them are cases in which suits have been brought against 
the justice, to recover damages on account of an injury 
inflicted by him, in consequence of his having exceeded 
his jurisdiction, or against officers who have obeyed illegal 
mandates, issued by such justices. In no case which has 
been cited, have third persons been made responsible, for 
obedience to the illegal judgments of magistrates, of the 
illegality of which, they had not notice in fact or in law. 
Every officer is presumed to know his duty; therefore, if 
a sheriff or other ministerial officer, execute process which 
emanates from an il!egal source, he is considered as guilty 
of a wilful departure from duty, and liable to repair the 
injury inflicted, by making satisfaction in damages. If 
however the process is issued by a person having proper 
authority, and appears upon its face to be regular, the offi- 
cer is justified in executing it, although the process itself 
was not legally issued. For instance, if a justice of the 
peace were to issue a mandate, requiring an officer to inflict 
corporal punishment upon a white man, the officer would 
be liahle in an action of trespass, to the person injured. 
But if a constable receives a fierz facias, reciting a judg- 
ment, &c. regularly issued by a justice of the peace, com- 
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fendant, a sum of money within a justice’s jurisdiction, 
it would be to him a justification for making the money out 
of the defendant’s property, although there never had been 
a judgment rendered by the justice, or a suit instituted 
before him, to authorize such execution. In this case the 
justice was authorized to issue the writs of attachment and 
garnishment; he had jurisdiction of the subject matter, and 
it cannot be supposed that the garnishee was apprised of 
any irregularity in suing out the attachment. ‘The suing 
out of the writ of garnishment, was the regular commence- 
ment of asuit against him, which was duly prosecuted to 
judgment. That judgment he discharged, and is after- 
wards sued upon the same cause of action in this case. 
No fraud is charged, nor is it pretended but that he has 
acted an honest part in the whole transaction. I cannot 
think that any precedents impose upon us the necessity 
of making him pay the money again. 

How far this Court would go in modifying and varying 
the decisions which have been made in the Courts of West- 
minster Hall, against justices of the peace, it is unneces- 
sary now to determine. Our statute book proves that the 
legislature has been continually adding provisions to faci- 
litate amendments of their proceedings, and to cure de- 
fects in them, which otherwise would have been fatal. 
There certainly are many cases in which these magistrates 
would be protected here,in which English decisions would 
make them liable. It is believed however in this case, it 
is not necessary to change any rule of decision, to be au- 
thorized to reverse the judgment. The justice had juris- 
diction of the subject matter on which the attachment was 
sued out; the suit was simply commenced by writ of at- 
tachment, instead of a warrant or summons; we are not to 
go beyond the proeess by which the suit was instituted, to 
make the payment rendered in the case a voidone. If the 
affidavit which the statute prescribed to authorize the writ 
was insufficient, the proceedings were defective and voida- 
ble, but not void; they afforded sufficient data for the writ, 
and judgment against the garnishee. The judgment must 
be reversed and the cause remanded, and of this opinion is 
the whole Court. 


Reversed and remanded. 
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Brown v. J. & T. Simpson, Surviving Partners. 


is to be holden, is absolutely void. 
After a defendant has made appearance to an original writ, he cannot 
take advantage of any irregularity thereof; but when there are two per- 
sons plaintiff, and the language from which the defendant’s appearance 
is sought to be inferred, is that “the parties appeared by their attorney, 
and the defendant failing to plead or demur,” &c. the most nomen 
conclusion is, that the plaintiffs only appeared by their attorney, and that 
the defendant was in default. 

3. If however the defendant in sci. fa.appear and make default, it would 
not preclude him from taking advantage in error, of a defect in the ca, sa. 
against one for whom he was bail. 

. But after the defendant appears to a sci. fa. he will not be allowed to 
controvertits service on him, in the mode prescribed by law. 

5. The return of aca. sa. “not found,” is the foundation of the liability of 

hail, and if the process has not been regularly sued out and returned, the 

bail is not bound to notice it. 


| 
1. Awritreturnable at a wrong term of the Court, orat atime when no term | 
| 


12° 


5 


— 


Tus was a proceeding by scire facias, in the County 
Court of Lauderdale county, in the name of John and 
Thomas Simpson, surviving partners of Alexander Mc- 
Fadden against David Brown. 

Brown had become security in a bail bond, required of 
the defendant in an action of debt by said partners against 
William H. Middleton, previously commeneed in said 
Court, and prosecuted to judgment against said Middleton. 
A capius ad satisfaciendum, tested the ist day of Novem- 
ber, 1827, had issued on said judgment against Middleton, 
returnable to aterm of said County Court, to be holden on 
the first Monday in January, 1827, which the sheriff re- 
turned non est invenius. Upon these proceedings the 
scire fucias was founded, which was made known to 
Brown, who interposed no objection of law or of fact, to 
a rendition of judgment against him in the Court below, 
but sued out a writ of error to this Court, where he filed 
several assignments of error, only one of which was con- 
sidered by this Court in disposing of the case, to wit: that 
the erpias ad satisfaciendum against Middleton, was re- 
turnable to a time that had passed before its issuance. 


Wiiuam B. Manrry, for plaintiff in error. I will 
not notice all the assignments of error. The 3d assign- 
ment is, that the order to hold to bail was not signed by 
the clerk, but by the attorney for piaintiff below. At that 
time, May, 1825, the clerk had no power to take affidavits 4 4 ets of 1895, 
to hold to bail. It has been given to him since.¢@ —6, page 13. 
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yanvary us3, Although the bail might have moved for his discharge, 
™ =yetas he was not liable at first, for want of proper proceed- 
Browo = ings, all is void. This is similar toan affidavit made at 
J. & T-Simp- the suing out of a commission to take testimony; it may 
oon, surviving he termed a condition precedent; the foundation of all 

partners. ° “Se ° “pe, 
subsequent proceedings against the bail. Bail is not bound 
to demand a discharge at the return term of the capias 
ad respondendum. ‘There exists no sufficient reason for 

such a rule. 

It is alleged in the scire facias, that the judgment cebt 
against Middleton was unsatisfied. Ina declaration in an 
ordinary suit, it would be error if it did not so appear by 
allegation. Always, enough must be stated by the plain- 
tiff, to shew to the Court in himself a clear prima facie 
eause of action. This is not done by the scire /ucias, in 
the present case. 

But there are other irregularities in the foundation of 
this proceeding, which subvert the superstructure. The 
capias ad satisfaciendum against Middleton, was made 
returnable to an impossible day, a day that had transpired 
before the issuance of the writ; and if by presumption, it 
can be treated as returnable to January 1828, still it is 
error; for by law, no term of the Court was holden at that 

aMinor'’s Ala time. In either view, it presents an error that is incura- 
R. 289. ble.¢ 

Again, the items of costs claimed by the seire facias, 
should have been specified. Nor was the undertaking of 
Brown: as appearance bail in the County Court, to pay 
costs incurred on appeal to the Circuit Court. Judgment 
against him for these costs is improper. 





Hoprkrns, for defendants. I will notice three of the as- 
signments conjointly; Ist. as tothe clerk’s taking the affi- 
davit to hold to bail; 2d. as to the atiorney’s signing the 
order to hold to bail; and 3d. as to the service of the sctre 
Jacias in the presence of witnesses. As early as 1823, 
the law on the subject of bail was changed. Thereafter, 
an affidavit was necessary to hold a defendant to bail, and 
under the statute, the affidavit might be sworn before the 
clerk, and the order for bai! might be signed by plaintiff’s 
attorney. Strictly under the former statute, and now by 
the statute of 1826, two persons are not necessary as wit- 
nesses of the service of a scire facias. But if it were 
otherwise, it is fairly to be presumed from the sherifi’s 
return of scire feci, that the service was regular. 








a 
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It is objected, that the amount and items of costs are nots,xvany 1931 
stated. But the costs could have been rendered certain, ~~. ™. 
and therefore in legal contemplation, they were sufficient- mane 
ly stated. In Sanders & Fenwick v. Rives,¢ a similar j,¢ 7. ‘Simp- 
assignment was not sustained. son. surviving 
It is also objected, that the ca. sa. was returnable to the ee 
January, previous to its issuance. If the Court should @ Aute 109. 
believe that the bail cau assign this for error, then I con- 
tend thatit is a clerical error, and that the writ should be 
treated as returnable to the next term of the Court below, 
which is fixed by law. The ea. sa. uses the expression, 
*‘snext term”? of the Court, which is sufficient. In the 
ease of Gibson v. Laughlin,’ a similar objection was > Miner's Ale 
considered and overruled. But surely bail cannot take “~~ 
advantage of any such irregularity... If the process was 
voidable, the party only, not the bail, can take advantage 
of the defect in it. 
Another objection is, that the ca. sa. was returned too 
soon. ‘This 1 need not argue; but I will notice another, 
that itis not averred in the scire facias, that the money 
claimed, had not been paid. The seire /ucias should be 
short, steting nothing Lut the substantial matters of the 
record of the suit against the principal, on which the lia- 
hility of the bail is founded. This has been done in this 
crse, The bail has nothing to do with the death of Me- 
Fadden; the erior of not making that properly appear, if 
any exists,cannot be corrected here. If the party acqui- 
esces in the judgment, and seeks no reversal of it, surely i. ain 
bail cannot. In McBroom v. Sommerville, this point RK, 515 
was determined. 





e 


Wrriiam B. Martin, in reply. The costs incurred in 
the Circuit Court, on the appeal by Middleton, are yet 
claimed of Brown, the bail. If there had been a super- 
sedeas on that appeal, there is no doubt the bail would 
have been discharged. But as there was none, the sub- 
sisting judgment might have been executed. Weare wil- 
ling toadmit it was superseded, but it does not so appear 
of record in this proceeding. ‘lhe sum and items of the 
costs claimed in the sez. fa. should have been set forth with 
certainty, so that their currectness could be investigated. 

Iam not yet satisfied as to the want of an averment, 
that the judgment sought to be enforced in this proceed- 
ing, was not paid. That i isa fact, though it exists, ‘not 
within our knowledge, but in the knowledge of the plain- 
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Brown 


The bail cannot be’ presumed to know it. Then if it be 
true, there was no ground for this action, and nothing to 


J &T.Simp- dispute about. The case of Gibson v. Laughlin, is not 
son, surviving similar {o this. The point was not fully examined in that 


partners. 


case. Proceedings against bail should be strictly con- 
strued; he is a surity; one forced to be given by proceed- 
ings against the natural liberty of the citizen. Therefore 
any error or irregularity in the plaintiff, discharges the 
bail; for, undertaking to enforce a rigid law, he is bound 
strictly to pursue its requirements. 


By LIPSCOMB, Curer Justice. There were many 
points made by the plaintiff in error in this case, only one 
of which will be noticed. It is contended that the capias 
ad salisfaciendum, issued against Middleton, the defen- 
dant in the original suit, is a void process, and that conse- 
quently Brown, the plaintiff in error, who was his bail, is 
not liable. By reference to the record, it will appear that 
a capias ad satisfaciendum issued on the Ist day of No- 


vember, 1827, returnable to the next term of the Court,. 


to be holden on the first Monday in January of the same 
year. There can be no doubt that a mistake was made by 
the clerk in making the writ returnable at a term already 
passed. It must have been designed for January in the 
next year. In this however, he was still mistaken, as the 
next term of the Court after the issuance of the process, 
would have been in December, and not in January. If 
a writis made returnable ata wrong term of the Court, or 
at no term, argument would hardly be required to prove 
that it was absdfutely void. It is true that after a party 
has made his appearance in Court to an original writ, he is 
not permitted to take advantage of its irregularity, because 
the office of the writ has been performed by such appear- 
ance in Court, The record in the ease before us, states 
that ‘‘the parties appeared by their attorney, and the defen- 
dant failing to plead or demur to the plaintifis’ seire facias, 
&c.”” The phraseology of the clerk’s entry, leaves it doubt- 
ful whether beth plaintiffs and defendant appeared, or the 
plaintiffs only by theirattorney. But the most reasonable 
conclusion from the terms used, is that the plaintiffs only 
appeared by their attorney, and that the defendant was in 
default. If however it was clear that the defendant ap- 
peared to the scire facias, and permitted judgment by de- 
fault to go against him, it would not have precluded him 
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from taking advantage of the defective ca. sa. that hadsanyary 1931 
been sued out against Middleton, his principal.. Such ap- 

pearance would have been only a waiver of the defective — 
service of the writ of scire facias. After his appearance J, x T. Simp- 
in Court, he would not be allowed to say that the scire fa- son, surviving 
cias had not been served on him in the mode required by _P°™"er®-_ 
law. The return of the ca. sa. not found, is the feunda- 

tion and pivot, on which the liability of bail turns. If the 

ca. sa. has not been regularly sued out, although returned 

not found, the bail is pot bound to notice it. A majority 

of the Court are therefore of opinion, that the judgment 

must be reversed. 


Jupees Sarreip, Crensnaw and Wuirs, dissenting. 


Judgment reversed. 


Wirnersroon vy. Barber. 


— 


. A proceeding by garnishment, is a suit, and a justice cannot render judg- 
ment therein against the yarnishee, for a sum beyond his jurisdiction, 
onbone™ it may be founded on several judgments against the original de- 
endant. 

2, And although one answer of a garnishee, may authorize more than one 
judgment, yet it would be extremely irregular, if not erroneous, to render 
but one, to satisfy several executions against the defendant. 

3. Ina suit by garnishment, judgment cannot be rendered against the gar- 
nishee for the costs of the original suit. e 

4. Where a justice renders judgment for an amount over fifty dollars, it is 
void; and the Court to ohiek the case is removed by certiorar?, cannot 

take cognizance thereof, for want of jurisdiction in the justice. 


Barser obtained three judgments against Gamble, 
before a justice of the peace of Greene county, two of 
$40 84 each, and one of $21 93, amounting in all, to 
$103.61. Witherspoon appeared and answered as 2 gar- 
nishee at the suit of Barber, though there was no summons 
nor affidavit, and admitted he, as cashier of Concord 
Academy, had a sufficiency of subscriptions in favor of 
Gamble, some of which were then due, to satisfy the debts 
due to Barber; whereupon, the justice gave judgment 
against him for $30 then due, and for $136 98 to become 
due thereafter. Both these sums were embraced in the 
one judgment against the garnishee. Witherspoon sued 
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JANUARY 193:9UL a certiorari, to carry the cause to the County Court, 
—~7~~ and there moved to quash the garnishment, which motion 
Witherspoon was overruled, and he thereupon answered, denying any 

Barber. indebtedness. Barber thereupon filed an affidavit, setting 
forth, that Witherspoon did have effects in his hands be- 
longing to Gamble, and he believed Witherspon, as eash- 
ier, &c. was indebted to Gamble. | To this affidavit With- 
erspoon excepted,-on the ground of its insufficiency; but 
the Court overruled .hi#exception, and ordered an issue 
to be made up as follows: ‘*had or had not the defendant 
effects,in his hands belonging to Gamble, or was he or not 
indebted to Gamble.” In this issue, Witherspoon refused 
to join, and atrial was had ex parte, in which the jury 
found the following verdict: ‘*We find for the plaintiff, 
and assess his damages to $73 25:”? and thereupon the 
Court rendered a general judgment for the amountand all 
costs. From this judgment the plaintiff in error appealed, 
and here assigns as error, Ist. that the verdict and judg- 
ment were general instead of being special; 2nd. that they 
do not shew whether Witherspoon had effects belonging 
to Gamble, or was indebted to him, and if either, to what 
amount; 3d. that he was condemned for all the costs of the 
suit, and no allowance made for his attendance and making 
answer; and 4th. that the County Court had no jurisdic- 
tion of the matter, in as much as the justice had none, the 
sum claimed being over fifty dollars. 





Stewart, argued for the plaintiil in error, that the 

proceedings below were erroneous for want of affidavit 

a Laws of Ala and summons, as the law requires;@ that tle Court below 
— my hail no jurisdidfion, and could notTender judgment.6 He 
’ also contended that the proceedings should have been 
PR ge of quashed, in as much as there was but one garnishment on 
sec.6,10. three cases, and there could be no certainty which judg- 
ment was satisfied. That the affidavit of the plaintiff to 

produce an issue was insufficient, and the issue which was 

presented was double, shewing two different inquiries, re- 

eiaueet Ae quiring different judgments,¢ finally, he insisted that the 
— 8 a verdict and judgment were general, and therefore wrong, 
Po. and moreover give the entire costs of the suil against the 
garnishee, without making any allowance for his attend- 


ance, which was strictly enjoined by the statute. 


Van De Graarr, for the defendant in error. The 
first point made by the bill of exceptions, is a motion to 
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quash the garnishment, because there was no affidavit norsayyany ust 
summons of garnishment issued, which was overruled. 

Should this have prevailed? what is meant by it; there Witherspoon 
was evidence that a notice of garnishment had issued, in Barbet, 
the return of the certiorari to the County Court. In the 
petition for the cer/iorart, Witherspoon states himself to 
have been summoned; he stiles himself garnishee in his 
answer before the justice. And if a writ of garnishment 
did issue, the presumption is that an affidavit was made. 
The bill of exceptions only states that the affidavit, &c. 
was not in Court; not pretending that it was made to ap- 
pear to the Court below, that none ever existed. The 
present case is a proceeding entirely between the garni- 
shee and the plaintiff; itis competent for him to waive the 
writ and affidavit. Weare not now enquiring whether 
the proceedings have been regular as to the defendant; the 
question is, are they regular as to the garnishee. May he 
not release errors, if so, can ke not cure that which is 
matter in abatement, by setting up in his defence, matter 
in bar? If he can do this, I see no reason why he cannot; 
he has then waived all objections in abatement, by answer- 
ing and denying’ indebtedness. If a demurrer be over- 
ruled improperly, and the party plead over, he loses his 
advantage. ‘The second point presented by the bill of ex- 
ceptions is, that the plaintiffs statement in answer to the 
garnishee’s answer, sets forth that the garnishee had in his 
hands, effects belonging to the defendant, Gamble, and fur- 
ther, that the plaintiff believed the garnishee was indebted 
as cashier, &c. This is just as it should be.¢ The third 4 Lawsof Ale 
point arising out of the bill of exceptions is, that the Court 3! 
directed an improper issue, as shewn by the record, in 

which Witherspoon refused to join. The issue may be 

informal, but that is the only objection; it is substantially 

correct. It is not shewn what objection, if any, the gar- 

nishee made specifically, or that he was willing to perform 

his part in making up an issue. ‘The objection that the 

verdict and judgment were too general, can avail nothing; 

it sufficiently appears from the finding that the garnishee 

had money of the defendant in his hands. 





By JUDGE WHITE. A proceeding by garnishment 
is a suit, and in this as in other suits, the limits prescribed 
by the constitution and laws, of the jurisdiction of justices 
of the peace must be observed. Inthe present case, the 
justice rendered a judgment against the plaintiff in error, 
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—v™ authority todo. Nor canso fatal an error be cured by the 
Witherspoon fact that this judgment was founded on, or grew out of 

Ne. three others, each of which separately, was within his ju- 
risdiction. For in the first place. I know of no principle 
that would justify the rendition of but one jucgment 
agiinst a garnishee, fur the satisfaction of several ditierent 
judgments. ‘Though one answer of a garnishee in Court, 
might authorize more than one judgment, it would be cx- 
tremely irregular, if not erroneous, to render but one judg- 
ment upon two or more executions, returned 2 //a dona, 
notwithstanding they might be at the instance of the same 
plaintiff against the same original defendant. But wien 
such consideration, if we mays term it, would enlarge 
the judg nent beyond the jurisdiction of the Court, there 
ean be no doubt it would be erroneous. All will admit 
that three notes or bonds, each under fifty dollars, but 
which together would exceed that sum, could not be joined 
in one action helore ajustice of the peace. Neither couid 
three judg uents amounting to a sum beyond their juris- 
diction. hen if a proveeding by garnishment is a suit, 
the same princip'e would apply. The constitution and 
statute limiting the jurisdiction of justices, speak of the 
amount in controversy, and not of the particular character 
of the remedy. The liability of a girnishee, is often a 
question of nu small difficulty, and they are as much in- 
terested as other defendants, in having that liability aseer- 
taineti, according to the correct and setiled principles of 
Jaw. ‘The same reason therefore which dictated the policy 
of restricting the jurisdiction of parties in common cases, 
to sumsunder fifty dollars, would extend to this. As for 
the fact that three separate executions were iss¢d upon this 
ju'gment against the plaintiff in error, this was rather 
adding to the list of errors, than a removal of one which 
had previousiy intervened. For if the justice had no juris- 
diction, his judgment was void, and would not warrant any 
execution; and if any, surely not more than one. It {ol- 
lows as a necessary consequence, that as the case origina- 
ted before a justice, and was removed by a certiorari to 
the County Court, if the former had not jurisdiction, the 
Jatter should not have rendered the judgment they did. 
We are also of opinion that the Court below erred in giving 
judgment tor the costs of the original proceeding against 
the garnishee. In such a case, the person summoned is 
bound to attend, not by reason of his own default, but for 














SUPREME COURT OF ALABAMA, 


339 


the henefit of a third person, to whom he was not previ-sayyany i998 


ously liable to pay the debt. If then he should not de- 
fend bevond the original judgment, it would be most un- 
reasonable to subject him to costs, and hence the statute, 
so far from sanctioning this. has expressly allowed him 
py fur his attendance. ‘Then if he were in default at all, 
it did not commence unti) the removal of the case by cer- 
tivrari, and was not subject to any previous costs. For 
these rezsons, the judgmeut must be reversed. 


Judgment reversed. 





Brrant v. J. & T. Simpson, Surviving Partners. 


1. A declaration founded onaninstrument for the payment of a sum cer- 
tain, “together with costes of suit and interest.” the amount of which is 
net sucified inthe i «rament, nor averred in the declaration, will au- 
therize a e oe yf th: sum ce-tain and i terest thereon. 

2. Although pleas are oa file, judgement of nl dicit may be rendered, and 
such judg-nent authorizes the presumption that the defendant was pre-e 
sent by himeelt or conusel, and did not attempt to «ustain his pleas 

3. fu an action of covenant, apl-a of payment, orof covenant performed, 
dees not admit the deed, but the pliintiff must prove his cause of activa, 
as if uo plea, or negative pleas only were filed. 


Tats was an action of covenant, commenced in the Cir- 
euit Court of Lauderdale county, by the defendants in 
erro", as surviving portners of Alexandir MeFaddin, 
against the plaintiff in error, founded on an instrument, 
of whi-h the following is a copy: ‘On or before the fir-t 
day of Januiry, 1825, I promise to pay John Simpson 
& Co. the amount of a note of hand under seal, given by 
me to George F. Huber, for seventy four dollars, fifiy 
Rix cents, together with costs of suit and interest from 
the date thereof. In testimony whereof, witness my band 
and seal, this 26th day of July, £824. to be paid in specie. 
Sam. Bryant, (seal.)’’ ‘The declaration contained one 
count osly, which merely set forth said instrument and a 
breach thereof in general! terms, as the cause of action, 
Without any special averments as to the costs of the snit 
alluded to, the amount of interest &e. &e. The defen- 
dant below filed two pleas, payment, and covenant per- 
formed. Judgment of nf/ dicit, without noticing the 
pleas, was rendered by the Court below, and a writ of 
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JANUARY 193:!9qQuiry executed, by which $97 16 damages were assessed 
—v~ to the plaintiffs below, besides their costs. 
Bryant 
5.&T.Simp Writram B. Manrin, for plaintiff in error. Although 
oon, surviving a demurrer, not noticed as being disposed of, is considered 
partners ° ° - ° ° 

—————— a8 waived or withdrawn, or determined against the unsuc- 
cessful party,on the trial of the issues, if there are any of 
fact afterwards tried, yet it is no where determined, that 
such a presumption operates as to issues in fact; but on the 
contrary thereof, it is the duty of the Court to have a jury 
sworn to try the cause as presented by the record made 
up, unless there be a withdrawal of the plea, replication, 
or that which forms an issue on his part. Otherwise, the 
case would not be disposed of, nor need a bill of excep- 
tions be taken for that failure of the count, because the re- 
cord shews the facts. It cannot be said, that a defendant 
says nothing, when he has said of record, that he has per- 
formed his covenant, and has paid the money claimed in 
the breach of covenant. 

It is further contended, that the declaration, setting forth 
the covenant, not only does not allege a consideration, 
which it may he contended is not necessary in a deed, but 
by the shewing in the declaration, a nwdum pactum, or 
voluntary bond, is fully admitted. Nor is there any 
allegation in the declaration, setting out the manner, 
grounds, or itemsof damage to which defendants in error 
were entitled. And why not now apply the rule of law to 
this case, that the proof cannot be broader than the allega- 
tions; be it on a trial of issues, or on assessment of dama- 
ges. If what is already said be correct in principle, then 
the deelaration is substantially faulty, and may be defeated 
on error, as well as it could have been by general demurrer. 
To be more specifie as to the fauits in the declaration, it 
should be recollected that the note referred to as being pay- 
able by defendants and plaintiff to George F. Huber, is a 
part of the coverant sued on in this case; because it is re- 
ferred to, it should have been stated and identified as to its 
date, time of payment, in what Court it was sued on, and 
at any rate, why costs had accumulated; and likewise, why 
and wherefore it was, that it became the duty of the plain- 
tiff in error to pay it, more than it was the duty of defen- 
dants in error to pay their part, or all of it. It seems too 
that there should have been an allegation in the declara- 
tion, shewing that defendants in error had paid it off for 
plaintiff in error, and therein sustained damage, so a8 to 
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give them a claimthereto. Nor would that have been ex-s,xvary 1821 
tending the covenant sued on; but only giving it that legi-+.# > 
timate explanation which the law allows, and which its aa ane 
reference to the note made payable to Huber, required to y, &T. "Simp- 
be explained, so as to shewa ground of action. Sometimes 500, surviving 
it is sufficient to set forth the contract in the words used; Pers 
that must always be done, or the legal effect stated; but it 

often occurs, that the language used, would not shew a 

ground of action, but for explanations and inuendoes, 

which it is contended, is the case here, and that it is not 

matter of proof, unless alleged more specifically, and that 

the judgment should be reversed back to the writ, to let 

the plaintiff in error have an opportunity to shew what he 

has paid, or that he has performed his covenant; and to 

require the defendants in error to make all the affirmative 
allegations, such as what they have paid for us, and why it 

is, that they have sustained damage: and not require the 

plaintiff in error to prove negatively, that the defendants 

have sustained no damage. 








Hopkins, for the defendants in error. 


By JUDGE TAYLOR. Several matters are assigned 
as error in this cause, some of which relate to the declara- 
tion, and others to the proceedings in the Court below. 
It is insisted, that the declaration does not shew a cause of 
action with sufficient certainty. The declaration is foun- 
ded on a sealed instrument, of which it gives the follow. 
ing description: “Said defendant, on the 25th day of July, 
1824, at, to wit: in the county aforesaid, made his certain 
writing, obligatory of that date, sealed with his seal, and 
to the Court now here shewn, whereby he promised and 
bound himself, and covenanted to and with said John Simp- 
gon and company, to pay them, on or before the first day 
of January, 1825, the amount of a note of hand under 
seal, given by him, said defendant, to George F. Huber, 
for seventy four dollars, fifty six cents, together with costs 
of suit, and interest from the date of the note given to said 
Huber.”? The declaration then proceeds to set out the 
breach, in terms as broad as the description. I suppose 
the assignment of error is made under the idea that the 
declaration should have contained an averment of the suit 
which is 1eferred to in the instrument, on which this ac- 
tion is founded; the amount of the costs incurred in that 
suit, and of interest which was due en the note given to 
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yanvary iws3:tluber. It is certainly true, that no recovery could have 
ys been had in this case, of the amount of those costs and in- 


Pryant 


terest, without such averment: but the declaration is suffi- 


v . . ~ 
J. & T. Simp. Cient to authorize a recovery of seventy four dollars, fifty 
son, surviving six cents, and the interest which had acerued thereon, from 


partners. 


the date of the instrument sued on in this case, to the time 
of the judgment. It is not necessary to ciie authorities 
to sustain this doctrine. 

It is also objected to the proceedings below, that the 
Court erred in empannelling a jury to inquire the dama- 
ges, when there were two pleas filed, on which issues were 
joined; and permitting plaintiffs below to take judgment 
by nil dicit, although those pleas were not withdrawn. 
It appears from the record, that the pleas of payment, and 
of covenants performed, were pleaded by the defendant, 
and that issues were joined thereon by the plaintiffs. ‘The 
next entry is as follows: ‘*eame the parties by attorney, 
and the defendant saying nothing. judgment is entered by 
nil deci/; and thereupon came a jury of good and lawful 
men, to inquire of damages,’ &. who were sworn to as-ess 
the damages. It sufficiently appears from this entry. that 
both the parties were present by counsel, when these pro- 
ceedings took place, and that the defendant did not at- 
tempt to sustain his pleas. Were it necessary, we miglit 
be authorized to infer, that the defendant’s counsel ac- 
knowledged his inability to sustain his pleas by proof, and 
thus virtually withdrew them; but this is not a necessary 
implication in support of the judgment. Suppose the case 
had been put to the jury 0% the issues, what proof would 
it have been incumbent upon the plaintiffs to have pro- 
duced? Strictly, according to common law practice, no 
proof would have been necessary. Both the pleas admit- 
ted the instrument as set out in the declaration, and this 
admission would have been sufficient to have entitled the 
plaintiffs toa verdict. But aecording to the rule which 
has been adopted in our Courts, it would have devolved 
upon them to have produced the instrument on which they 
had declared, to the jury; this it was equally important for 
them to introduce, under the same rule, on the inquiry of 
damages. ‘The defendant therefore has sustained no possi- 
ble injury, and it would indeed be sacrificing justice, to 
satisfy the demands of form. were the judgments. for this 
reason, to be reversed. The judgment of the circuit is 
affirmed by a majority. 
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By JUDGE COLLIER. In Thomas v. Brown,4 thissayrany i831 
Court reversed the julg nent of the Cireuit Court, because vy ~— 
there was a plea in the record undisposed of, though the — Bryant 
entry of the judgment recited, that the parties eame by J. & T. Simp- 
their attorneys, and that the defendant said nothing in bar 0», surviving 
of the plaintiff’s action. The ease before us, bears as s‘ri- Pres aol 
King an analogy to that ease, as it is possible for one case @ 1 Stewart's 
to bear to another, and the decision now made, is wholly ™ a2. 
irreconcileable with that adjudication, and must be con- 
sidered as overruling it. [need not attempt to sustain 
the case of Thomas v. Brown, cither by argunent or 
authority. It is enough that it has been made the law of 
this Court, to induce a conformity of opinion by me. If 
it be a decision founded imerror, it is better to permit come 
munis error fucere begun, than to unsettle the law, by 
disregarding it. T believe with Mr Jenkins, that “variety 
of judgments and novelty of Opinions, are the two great 
plagues of a commonwealth.”? Th: decisions of a tribu- 
nal of the last resort, should possess permanence and _sta- 
bility of character. They should not be disregirded by 
the Court that pronounced them, though they may not 
correctly ascertain the law, unlessa greater inconvenience 
would result from an adherence to -hem. Next to cor- 
rect ess of decision, nothing is so well calculated to give 
character to the bench, as a regard for precedent and har- 
mony in its judgn ents. lence I'am of opinion, that the 
judgment sh. uld be reversed anc the cause remandcd, and 
with me Jupces Waite and Perry concur. 


Jcooxr Sarroxp, not sitting. 
Judgment affirmed. 





Tue Srate v. SHELTON. 


1. Tn eriminal erses brought to the Supreme Court upon points reserved, 
it isnt correct practice for the defend int to agsign errors in the record, 

2 In such cares, this Court is confined in their decision, to the points re- 
served as novel and ditticu!t, and a certiorari to bring up other parts of 
the record, will not be awarded. 


In this case, the attorney general moved for a certiorari 
to brixg up a transcript of the venire, and the entry cf the 
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sanvary 183:Circuit Court of Dallas county, shewing that the jury were 
‘~~ summoned, and that the grand jury who found the indict- 
The State ment, were regularly drawn. 


Shelton. 





By JUDGE COLLIER. This case comes before us 
on questions referred. By the fifth section of the act of 
December, 1820, entitled ‘an act concerning writs of er- 
ror,” the Cireuit Courts are authorized to refer to this 
Court, novel and difficult questions of law, arising in crim- 
inal cases. It is conecived that a correct practice in such 
cases, will not permit the defendant ty assign errors in the 
record, but that he must be confined to the questions which 
were reserved for the opinion of this Court. This case 
has not reached this Court at the instance of the defendant, 
but was sent here for the purpose of satisfying the presid- 
ing judge below, that the conviction is legal; and the re- 
lationship of the parties upon the record, is not changed 
by a reference of the cause. The first question reserved, 
refers to so much of the indictment only, as recites the 
time and place of committing the offence. The second 
question has no relation to any part of the record. ‘The 
record then, so far asits inspection is necessary to enable 
this Court to form an opinion upon the matters before it, 
is perfect; and a certiorari is consequently refused. 


Motion discharged. 


McCaus.tanp v. Draxz. 


1. In an action on an assigned bond, it is not a good plea for the obligor, 

, that the assignment was extorted from the obligee by threats of a pros- 
ecution for felony, notwithstanding the former was notified by the latter 
of the fraud, and required not to pay the contents of the bond to the 
assignee. 

2 Where, in an action on a bond, a special plea in bar alone is pleaded, to 
which a demurrer is overruled in the Court below, and on writ of error, 
the judgment on demurrer is reversed, and the plea holdea radicaily bad, 
this Court will render the proper judgment. 


In the County Court of Madison, McCausland com- 
menced an action of debt against J. Drake, as maker of a 
promissory note under seal, which had been assigned to 
the plaintiff by Polen, the payee. Another action of debt 
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was hrought by the plaintiff at the same time, on alike in-sayvany isse 


strument, male by A. Drake to Polen, which had also 


heen assigne:] to him: and the pleadings of the one, by McCausland 
: v 


agreement ¢f counsel, answered to both eases. Atthe Au- 
gistterm, 1828 of sii | Court, the defendant filed two pleas 
ii bur to the petition, setting forth in substanee, the fol- 
lowing matter of di fenee: that the assignment of the bond 
hal been extorted from Polen, the payee, by an ac2usa- 
tion of f-lony, which was made agzinst him by the plain- 
iil: and by athreat that plaintiff would prosecute Polen 
therefor, unless he assigned the bond to him: that after 
Polen had thus assigned the Lond, the plaintiff caused an 
ivtictment for the allege! crime, to be preferred against 
him, whieh the geand jury found not to be trae: ant that 
the defendant had been direeted by Polen not to pay the 
money due on the bond to the plaintiff ‘To these pleas, 
the plaintiff filed a demurrer, whieh the Court over- 
ruled, and give judgment for the defendant. The judg- 
ment on demurrer, of the Court below, is here assigned 
as Urvor. 


Hopxrns, for the appellant. The question for the eon. 
sideration of the Court is, whether an assignee of a bond 
cannot miiatain any action: which the payee ean, and 
whether any defsnee ean be made against an assignee, that 
conld not be made agtinst the payee. These suits were 
on Loads, not transferrable at common law, but only under 
our stat ite; under which, the assig vee is entitled to any 
action that the payee is. “The ‘efence set out in the pleas, 
might be sustained ina suit against the assignor. The 
consiferation of the bonds is not impeached; it is only 
that of the assignment. Even ina suit upon a promissory 
note, the miker may prove there was no consideration; 
and so if an indorsee sue his immediate indorser, the con- 
sileration is open to investigation, and if it be found there 
is none, there can be no reeovery. The principle em- 
braced by the plea, is not better than that of going into 
the eonsijeration of the indorsement of a nute; if it be 
found to be without any, it isa defence, and so far, the 
indorser ean avail himself of it. The principle of the 
pleas is founded in justices but authorities shew that where 
there is an assignment on an usurious contract, it affords 
no defence to the maker, ina suit against him by the 
assignee. Usury affects the contract of indorsement only, 
but touches not the liability of the maker. He has noth- 

44 


Drake. 
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zanvary sing to do with it, unless he himself has a defence of the 
kind. Cases have been found, where pleas of this kind 
MeGa"sland have been sustained; but they are those wherein notes 
Drake. Were made to be sold ata discount to raise money, and 
were void for usury. The ground of these decisions is, 
that the payee could maintain no action, unless a purcha- 
ser could he found; they were made for the benefit of the 
makers. In them, the defect was in the consideration of 
the notes themselves, which makes them very different 
from these. Here, if the notes had not been assigned, 
@ 15 Jobn. there was no defence.¢ One who has no interest ina 
13 [bid 52. 2 Question, has no right to litigate it; the makers here owe 
Caines’ Rep. to somebody, and payment discharges them; they are not 
cited in 13 bound ° . : : 
John. Rep. bound to pay twice. Suppose a trial had been on those 
posters K. pleas, and verdict for the plaintiffs against the maker; this 
‘ would be no evidence against the assignor, who was no 
party, and had no opportunity to be heard. And the as- 
signee might still sue the assignor, in whose favor the ver- 
dict would be no evidence. So thesame matter might be 
twice litigated, first by a party having no interest, and next 
by the true party in interest. It is clear the demurrer to 
the pleas should have been sustained. 





TuornTon, for theappellees. The plea does state that 
there was a compromise of a felony, and that unless the 
defendant would give notes, the plaintiff would prosecute; 
it was a contract to that effect. ‘The broad position of the 
plaintiff’s counsel, would seem to be that in no case cana 
defence be set up to an indorsement, unless there be one 
to the instrument itself. This I do not admit. The sta- 
tute itis truce, gives all defences to indorsers, which the 
payees might have, but it dees not exclude others. The 
notes here are valid, but it does not follow that the plain- 

68 Jobn. R. tiff has aright tothem.® Ina forgery of an indorsement, 
Tb. & E, 09 title is acquired; and there is no difference in princi- 
#2. 2of eur ple, between a forgery and this indorsement, made on a 
Ed. 12. consideration, which is void at common law. It does not 
follow that the payment would bea good payment. Ifthe 
maker had no notice of the illegality of the assignment, 
it might be agood payment. But here the title of the 
note in law has not passed, and the plaintiff had no right 
of action. It does not follow of course, that if the pay- 
ment was good, the defence here could not be set up by 
the maker. It is perhaps not obligatory on him to plead 
this plea; but it does not follow, that if he knows of » fel- 
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ony in acquiring the note from the payee, he cannot de-sayvany iss 
feat a recovery by the assignor. It is competent for a—vV™~ 
common law Court, to protect an assignor from being de- McCausland 
frauded.¢ There is no difference between thesituationof  prnke. 
an acceptor of a bill of exchange and the maker of a pro. ——-——— 
missory note.6 The Connecticut authority may seem to Nae ™ 
go to the consideration, but it shews that such parties may 61 Conn, B. 
make such defence. The only exception and only au- “"" 
thority the plaintiff’s counsel has produced, are cases of 

usury in the indorsement. Usury laws are severe; they 

are unfavorably viewed, and only the borrower is pro- 

tected. This is the ground in Kentucky, in the case cited 

from Harden; it is compelling a party to take advantage 

of a thing he might waive were he present. Here the 

case is a compromise of a felony; the public is concerned; 

it is not a mere matter of personal injury. The law itself 

and the Court will interfere, and not suffer it to go on in 

its presence, even were the party willing to waive the ob- 

jection. The majesty of the laws will not permit it. 

There is no force in the argument that the verdict is not 

evidence between other parties in a suit upon the same 

paper; for if another action is brought, the same facts will 

exist asa bar. The Court is urged to make the defendant 

pay a claim fraudulently obtained. Penalties of usury in 

this State, are more heavy than in Kentucy; yet even 

here, the assignee could recover against the maker, where 

the paper is usuriously assigned, and the reason is, that 

the contract is not void, for the payee might waive it. 

But here the notes were acquired wrongfully, and there 

was in law notransfer. It is a contract not only bad, but 

of public injury to the whole community, which makes ¢ 9 Camp. R. 
it not only voidable, but absolutely void; and being void 

no right can be acquired under it. 


Horxrns, in reply. The defendant’s counsel would 
contend that the sole object of the statute of usury is of 
private and not of public policy, where in fact there is no 
statute more expressly founded on the latter consideration. 
In some cases, the money borrowed at an usurious rate, is 
a benefit to the borrower; yet he can defend under the 
statute, for the obvious reason that it is against public pol- 
icy. Some are benefitted, while the great majority are 
injured. The statutory prohibition is as strong as the com- 
mon law. The case in Term Reports, shews that even 
here, the maker might defend himself; an obligor can al- 
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JANUARY 1:8:F2YS plead non est fuctum, which wou'd he good here, if 
Fy it was sworn that the indorsement was forg d. The case 
McCausland from Campbell, is one of the class in which [adn ited no 

Drake. 2¢tion would lie by an assignee, for the reason that the ori- 
ginal consideration is void So the eases cited do not ap- 

ly; they are within exeeptions. The only case that 
hed on the question, is that from sth Johnsen, and if 
there was no other ground of decision, than that stated in 
the opinion, then by the case in 15 h Johnson, it was over- 
ruled; and now the law is understood in New York as in 
other States. Individuals may make special s'ipulations, 
exempting themselves fron the operation of particular 
provisions of law, grounded on public poliey. as in the 
case of a carrier, who may limit his liability. If individ- 
uals can thus control public law, the legi-lature certainly 
can, and they have done so by a statute, providing that any 
action may be maintained by an assignee, which the as- 
signor could. Courts will not suffer a matter to be twice 
litiguted; for if in a former recovery, the verdict is evi- 
dence, collusion and injustice might ensue; the proper 
evidence might not have been produced; so the indorsee 
woul! be injured by a suit, to which he was no party. 
Agiin, if the former verdict were no evidence, then the 
sane matter might be twice tried, and adjudged differently 
even on the same testimony. This would be placing par- 
ties to an instrument in a strange situation; a verdict onit 
different ways, which might excuse the maker, and hold 
the assignor liable. 





By JUDGE SAFFOLD. No objection is male as to 
the validity of the bond as between the defendant and Po. 
len, the payee; on the contrary, it is admitted to have been 
@ bona fide and subsisting debt. Then the qnestion arises, 
whether the illegality of the consideration of the as-ign- 
ment, consisting in the composition of an alleged felony 
between the assiguor and assignee, constitutes matter of 
legal defence by the maker, even when urged at the fe- 

uest of the assignor; and afier a violation «f the stipula- 
tion on the part of the plaintiff, by a fruitless attempt to 
institute the prosecution. With respect to the latter 
branches of the defence, it is deemed sufficient to remark, 
that neither the request of the assignor, nor the violation 
of the contract, as described, can vary the effect of the 
assignment. The assignor not being a party to the suit, 
the judgment cannot be used as evidence, either fur or 
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agiinst hin; consequently, he has no lega! ‘right to directsaxvary ists 

the defence, or in any manner control the suit. And the» #7- 

consi leration being at best illegal, the failure thereof. or MeCausland 

violation of tne terns stipulated, cannot inerease the ob- pie 

jeetions to it. neneee nam eee 
Bat th: main question,and one highly important in its 

nature, isthat whieh relates to the ill gility of the contract 

of assigiment. [tis a general prineiple of law, that. the 

maker of a bond or note, eannot be affected by the nature 

or termsof any future assignment of the instrument; that 

his defence ean neither derive aid, or reeeive prejudice 

thereby. In opposition however to this doctrine, the de- 

fendant’?s couns |has mforred. among others, to the cuse 

of Strong v Tompkins.@ which has afforded him a very @% Joba. R 

plausible argument: and ifthe note which was the fanda- ‘™ 

tion of that sait, is to be rewire Las the evidenee of a debt, 

created ona valuable and sufficient consideration, and sub- 

sisting between the or ginal partics, previous to the assign- 

ment; anc if there be nothing veculiar in the principles 

of that decision, execptirg it from the general rule in re- 

Jation to illegal contracts, it would appear to go as far asany 

one decision of the Supreme Court of New York can do, 

J) sustaining the contrery doctrine. In that case, the plain- 

UifFas deputy sheriff. took an assigved no‘e, instead of takin g 

bail of the defendants, on whom he had served a process, 

requiring bail. Tle reecived the assignment to himse!f, by 

way of indemnity, and under the penalty cf a forveiture 

of the note, if he was not indemnified; and the note was 

to he applied towards the settlement of the demand, for 

whieh the dcf-:ndants were sued. All this agreement was 

held to be absolutely void bv the statute of that State, 

whieh declares that ¢*no sheriff or other officers shall take 

anv obligationyfor any cause aforesaid. or by color cf their 

offi:e, but only to themselves, and ly the name of their 

ofliee, and upon condition written.” &es and that ©if any 

sheriff or other officers, take any oblig tion i in other form, 

‘by color of their office, it shall be voi.” In srriving at 

their decision, that Court recognised the rule, that though 

their statute speaks only of an obligation, yet that a pro- 

mise to save harmless, was equ: ally w ithin the statute. 

They held the assignment to be a nullity, and that it affur- 

ded the deputy sheriff, as assignee, no more right to sue, 

than if the name of the payee had be. forged. 
The report of the case does not explicitly shew whether 

the note then in question, had been previously created on 
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JANUARY 18314 Valid consideration, between the original parties to it; or 


McCausland 


v. 
Drake, 





a7 Jobn. R. 
159. 
6 7 Johu. R. 
426. 


c 1 Camp. R. 
45. 


whether they manufactured it for the purpose of offering 
it as an indemnity to the sheriff, for omitting to take a bail 
bond. But from the vague notice taxen of the note, per- 
haps the former conclusion is best warranted. It is how- 
ever to be observed, that the indemnity was taken by a 
ministerial officer, in the execution of a public trust, and 
in direct violation of a statute, expressly declaring such to 
be void. Inthe decision, stress is laid on the very great 
abuse and oppression which were apprehended from simi- 
Jar practices, if tolerated, and the facilities which would 
thereby be afforded to elude the provisions of a very bene- 
ficial statute. In support of the contested principles of this 
decision, no other authorities were cited by the counsel; 
but the Court referred to two other cases of violation of the 
same statute by sheriffs, who had taken for their indemnity, 
securities created for the express purpose. ‘T'hey were 
the cases of Lovev. Palmer, et. al.¢ and Reed v. Pruyn 
§ Siaals.6 It may thereiore be inferred, that no discri- 
mination was attempted between the illegal assignment of a 
valid security, an! the creation of an instrument origi- 
nally void for illegality, or at least none was allowed. 
That such distinction exists, is maintained by the whole 
eurrent of authorities. 

Another case relied on by the defendant’s counsel, is 
that of Wallacev. Hardacre.¢ In that case, Maine who 
became the indorser of the bill sued upon, had passed se- 
veral bills to Wallace for a valuable consideration, on which 
he had forged the acceptances of a Mr Addison, his uncle. 
Maine dreading the consequences, took up the forged bills, 
and having procured the acceptance of Hlardacre to the 
hill which was the subject of the suit, indorsed the same 
to Wallace, in lieu of the former, he knowing all the cir- 
cumstances. The acceptor, it is admitted, had received no 
value. Lord Ellenborough held, ‘‘ithat to bar the right 
of the indorser, it was necessary to shew that the bill had 
been indorsed as a consideration for compounding a pro- 
secution for forgery, to which the indorser was liable.” 
That if any bargaining could be shewn to stifle a prosecu- 
tion for a criminal act, the action could certainly not be 
maintained; but otherwise, the mere exchange of securi- 
ties that had been forged for others without this vice, would 
not invalidate the plaintiff’s right to recover against the 
acceptor of the latter bill. The corrupt bargain not hav- 
ing been shewn, the plaintiff recovercd; and though the 
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Court ruled that such corrupt bargain would have preven-;,yyary 1831 
ted a recovery by the assignee, doubtless it was and ought 

to have been considered a material feature in the case, that McCausland 
the bi!l had no valid existence as evidence of a debt, pre- a 7 
vious to the assignment to the plaintiff; that it was created 

for the express purpose, and that the acceptance was with- 


from the case under consideration. 

On the same side, the case of Mead v. Young,@ is re-@ 4 D. & E. 
lied on as an authority, denying the right of the present ” 
plaintiff to recover. That case only recognises the prin- 
ciple which this Court fully admits, and which has seldom 
been contested in modern times, that undera forged as- 
signment of a bill, the assignee, however innocent, can 
acquire no legal right of action. And though the assign- 
ment was made by a different person, bearing the same 
name with the true payee, yet as he knew he was not the 
proper person, it was no lessa forgery. But the case of 
Littell v. Hord,> cited on the part of the plaintiff, main- > Harden R. 
tains the principle favorable to his right of action. That ~~ 
was an action of debt on a bill, single by the assignee 
against the obligor. The bill was bona fide between the 
original partics, but had been assigned to the plaintiff in 
the consummation of an usurious contract; this was the 
defence relied on, and usurious contracts, by the statute 
of Kentucky, were declared to be illegal and void. But 
the Court held, that however unfa:r anid usurious the con- 
tract between the assignor and assignee may have been, 
the obligor could not have been injured by it; that pay- 
ment to the holder of the writing, under a regular ass: gn- 
ment to him, would have been a complete discharge of the 
obligation; and that the pleas only contained matter inéer 
alios acta, of which the obligor could not avail himself. 

The principles of the case of Munn v. Commission 
Company,¢ which isalso referred to in the argument, are ¢ 15 Jobn. R. 
entitled to some influence on this question. ‘There, a bill - 
had been assigned under circumstances which were con- 
tended to have been usurious. The Court remarked in 
their decision, that ‘the principle was too well settled to 
be questioned, that a bill free from usury in its concoction, 
may be sold ata discount, by allowing the purchaser to 
pay less for it, than it would amount to at the legal rate of 
interest, for the time the bill had to run.”’ The reason 
they assigned for the rule, is more material to the present 
contest. [t was, that ‘‘as the bill was free from usury, be- 








out consideration. These were facts essentially different 
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CASES DETERMINED IN THE 


gaxvary issit¥een the immediate parties to it, no after transaction w ith 
a ™ another person can, as re spe cls thoxe parties, invalidate it, 
McCausland \ similar doctrine is maintained in the case of Faris & 


v. 
Drake. 





“KR. 2 252. 





Powell v. King. That being a question of usury, this 


-=- Court adjudged the original cootract void, but observed in 
al ste  ‘eaie ‘ ing 


the opinion, that «if a note or bond be given on a legal 
consideration, and free from usury in its origin, no subse- 
quent illegal contract. in whieh it may be transferred, can 
i npour the hulder’s right of action agtinst the original 
debtor.”’ * 

From the principles of the various decisions I have re- 
viewed, and the g-neral analogies of the law, L think it 
resulis that though a bond or note has a valid existence be- 
tween the original parties, vet if the assignment upon it 
be in fact a forgery, or be made by any one without au- 
thority: or under any circumstances, which will sust:in 
the defence, that the as-ignment is not the act of the as- 
signor, for the reason that no actual or sufficient: assign- 
ment has been made, the maker, though justly indebted to 
the payee, may successfully resist a recovery by the ficti- 
tious assig ice, and the d-bt continues to subsist in favor of 
the payee or other rightfulbolder. Bat if the tustrument 
has been exceuted for a valid consideration between the 
or ‘g ‘nal parties, and the payee has voluntarily assigned the 
same, he has thereby transferred to the assignee, whatever 
right of action he had. [tis immaterial to the or ginal 
debtor, to whom he is required to make payment; the 
wint of consideration, frauc, or illegility between the as- 
sgnor and assignee, is a matter of pertect indifference to 
hit. Te onght not to be permitted to question the mio- 
tives of others, in whieh he has no interest or concern. 
If afelony was compounded! between the assigior and as- 
signee of this bond, the former was vo Jess erin:inal than 
the latter; and it is with an ill greece that cither ean after- 
wards ¢ omplain of it ina Court a justice. A well settled 
rule of low in such ease is, that Courts of justice will not 
investigite Hlegal transactions for the benefit of a parliceps 
criminis: nor will they adjust fraud alleged to have been 
committed in the assigament of a negotiable or assignable 
security, in an action agrinst a primary debtor; but if 
either of such subsequent partics has sustained an injury, 
that the law will redress, he must resort to his direct action 
forindemnity. Suppose in this ease, the assignor, instead 
of transferring the bond, had paid the same amount in 
moocy, for the same consideration, or had delived an article 
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of property, and should afterwards sue the person withyanvary 1831 
whom he contracted, to recover it back, he would doubt- —“v™~ 
less fail under the maxim, ex furpi causa non aritur ac- MeCausland 
tio, and melior est condilio possidentis. rae: 
Hence we are of opinion, that the judgment of the Court 
below was erroneous; and in as much as the pleas were in 
bar, and the defendant could, under the statute, also have 
pleaded the general issue, or any other special matter in 
bar; from the circumstance of his not having done so, he 
must be presumed to have had no other defenee; therefore 
a majority of the Court are of opinion, that the judgment 
of the County Court be reversed, and that this Court ren- 
der judgment for the plaintiff, for the amount of the note. 








By JUDGE CRENSHAW. The inguiry is, whether 
the assignment of the bond on the consideration, and under 
the facts set forth in the plea, conveyed any right of pro- 
perty to the plaintiff, and is this an available defence in an 
action by the assignee against the maker of the bond? 

In pursuing a train of reasoning, independent of the 
rules of law, the mind would naturally and readily con- 
elude, that the assignment transferred no right of property 
orof action to the plaintifi; that though Polen was not 
strictly under any physical duress, yet the charge of an 
infamous crime, the threat to prosecute, and the rigorous 
condition prescribed, to prevent that threat from being 
carried into effect, must have had such an influence on his 
fears and apprehensions, as to deprive him of that free and 
voluntary consent, which was morally essential to the vali- 
dity of a contract. ‘That through these improper means, 
the transfer of the bond was literally, and in the language 
of the plea, extorted from the defendant by the plaintiff, 
and consequently gave him no right of property or of ac- 
tion. Bya recurrence to the rules and principles of law, 
I think this deduction will be equally clear. Every law- 
yer must admit, that it is unlawful to compound a crime, or 
to stifle a prosecution for a felony, and that every contract 
made on such consideration, is null and void. Supposing 
then that Polen was under no constraint, either physical or 
molrae, yet as the consideration of the transfer of the bond 
was the compounding a crime, or the stifling a prosecution 
for a felony, he lost nothing, nor did the plaintiff acquire 


any right by the transfer. In Wallace v. Hardacre,® a \ Camp. R, 
which was an action by the indorsee against the acceptor 
of a bill of exchange, Lord Ellenborough held, ‘‘that in 
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CASES DETERMINED IN THE 


sanvary 193:0Tder to bar the right of the indorsee, it was necessary to 
ws shew that the bill had been indorsed asa consideration for 
McCausland compounding a prosecution for forgery, to which the in- 


v. 
Drake. 





dorser was liable; and that if any bargaining could be 
shewn to stifle a prosecution for a criminal act, the action 
could not be maintained.”? This was a case of negotiable 
paper, in the strictest sense; the action was by the indor- 
ser against the acceptor of the bill, and yet the principle 
was fully recognised, that it wes competent for the defen- 
dant to shew that the consideration of the indorsement was 
to compound, or stifle a prosecution for a criminal act, and 
that this would be a sufficient defence to defeat the plain- 
tiff’s action. 


a@4TermR. Sointhe caseof Mead v. Young,4 which also was an 


@action by the indorsee of a bill of exchange against the ac- 
ceptor, and on which the indorsement had been forged, it 
was held that the indorsee, though an innocent holder, for 
a valuable consideration, could not recover against the ae- 


bs John. R. ceptor. The case of Strong v. Tompkins,’ is to the 


same effect. In that case, a deputy sherilf, instead of 
taking bail from the person whom he had arrested, took 
from him a negotiable note, which he indorsed to the dep- 
uty. In an action by the deputy as indorsee, against the 
maker of the note, it was determined, that the transfer to 
the deputy was iilegal and void, and that this was a good 
defence to an action against the maker. The express lan- 
guage of the Court is, ‘that the plaintiff had no right of 
property in the note, that he was not the legal holder, be- 
cause the assignment to him wasa nullity, and that he had 
no more right to sue the defendant, than if the indorse- 
ment had been forged.”? The reason why the deputy ac- 
quired no right of property or of action, by virtue of the 
indorsement was, because it was unlawful for him to take 
anote by color of his office. In that case, the note was 
good as between the maker and payee, because nothing to 
the contrary is intimated, though it was held that the as- 
signment was a nullity. If from these cases, the one at 
bar can be distinguised in principle, I confess that I am 
unable to discover the distinction. 

In the case cited from Term Reports, the indorsement 
was held to be void, because it was forged. In the case 
from Campbell, it was held to be void, if the consideration 
vf the indorsement had been the composition of a crime, 
or the stifling ofa criminal prosecution. In the case from 
Johnson, because it was unlawful for the deputy sheriff to 
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take the note by color of his office. In all of them, theyayvary 193 
ground and principle of decision is, that the indorsement 

of atransfer was void, because the act of the indorsee in McCausland 
obtaining the transfer was unlawful. In all these cases, rake. 
the note or bills were good in their creation, and the in- a 
dorsement alone was void. So in the case under consider- 

ation, the composition of a crime, or the stifling a prose- 

eution for felony, was an unlawful act, and the assignment 

of the bond on this consideration, was a nullity, and con- 

veyed to the plaintiff no right of property or of action. 

Polen, the assignor, parted with no right; he may yet sue 

the obligor and recover the debt, as though the bond had 

never been assigned. Iam satisfied, that both on reason 

and authority, the judgment of the County Court should 

be affirmed; and with me, JupGes Cottier and WHITE 

concur. ‘ 





By JUDGE COLLIER. In the opinion delivered by 
me, in the cases of Carriagton v. Caller, and Meggi- 
son v. Holder & Hill,« it is stated upon authority, that a 2 Stewart's 
a Court of justice will not lend its aid to the enforcement sania 
of a contract, corrupted by political taint. That rule I 
consider decisive of this case, and proves that the plaintiff 
has no just cause of action. The compositon of a felony, 
all admit, is against the policy of our laws, and cannot be 
the consideration of acontract; but it is attempted to dis- 
tinguish between the illegality of the consideration, where 
itis set up asa defence between the parties to the contract, 
and where it is done by a stranger against one of the par- 
ties. The justness of this distinction, may be best tested 
by examining the principle of the rule itself. The object 
of the law is to repress vice, and advance the weifare of 
society, and ina measure to effect that end, it denounces as 
invalid, every contract which thwarts the policy of the 
State.6 The object of the rule being then, advantage to 411 Wheaton 
the public, its usefulness it is apprehended would be greatly Sather 
impaired, by limiting its operation, to the enforcement of Bank ¥v. 
a contract between the immediate parties to it. It would Chickering: 
certainly be more compatible with the general analogies of 
the law, which extends the influence of arule, to the rea-,. 7 Taunt. 
son which sustains it, for the tribunals of justice to with- 246. _——- 
hold their assistance, whenever the party invoking it, re- 64. swan v. 
quires the aid of the illegal transaction to establish his case, Scott. See 
And short of this, authority has not prescribed a limitation ** 9.1, RY 
tothe rule.¢ The plaintiff cannot claim the benefit of 1839, p.87. 





4Pick. 
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CASES DETERMINED IN THE 


JANUARY 1s3:this limitation, because he deduces his title to sue through 


an indorsement, the consideration of which, is illegal and 


McCausland forbidden. 


v. 
Drake. 


a 5 Har. & J 
193. 


In Hallv. Miller,¢ it is determined that no right can 
be derived under any contract, made in express opposition 
to the laws of the place where it is made. The contract, 
here attempted to be enforced, is confessedly opposed to 
our laws, and if it passed no right, it would be a solecism 
to suppose, that there was a subsisting remedy for its 
enforcement. In Lowes and another, v. Mazzeredo 


6 1 Starkie and others,’ the plaintiffs as indorsees, brought their ac- 


¢ 1 East. 92. 


tion against the defendants, as acceptors of a bill of ex- 
change; the bill was drawn by one G. Lowes, and indorsed 
to Sir M. B., and by him to Ambrose, and then to the 
plaintiffs. ‘The defence was usury in the first indorse- 
Ment, and which was proved. Lord Ellenborough was 
of opinion, that the plaintifls were not entitled to recover 
upon the bill, since they were obliged to claim through an 
indorsement, which had been vitiated by usury. Upon 
the counsel for the plaintiffs insisting upon the case of Parr 
v. Eliason,¢ his lordship permitted the plaintiff to take 
a verdict, subject to a motion to eniera nonsuit. A rule 
nist having been obtained and cause shewn, the Court 
were of opinion, that the case of Parr v. Eliason, was 
distinguished from this, and might be supported upon 
other grounds, and that the indorsement was entirely avoi- 
ded by the statute of usury. 

There is an obvious conflict between the case last cited, 
and that of Littell v. Hord, noticed in the opinion of the 
majority. The former case is founded upon the rule, that 
Courts are not open to enforce a contract, originating in a 
source foul or illegal. The latter maintains the propriety 
of its enforcement, when not objected to by a party to it. 
And it is indisputably clear, if it be true that no rights are 
derived under an illegal contract, that Lowes v. A/azzer- 
edo, is the better authority, and that Ziftell v. Lord, 
entirely mistakes the principle on which illegal contracts 
are held void. While the composition of a felony is ad- 
mitted to be an illegal consideration, it is declared by a 
majority of the Court to be the law, thatas both the con- 
tracting parties are equally guilty, the transaction will not 
be investigated for the benefit of either; but the party 
injured, must resort to his action fur an indemnity. If 
this proposition be just, then contracts in themselves ille- 
gal and fraudulent, are to be enforced, and Courts of jus- 
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tice are to refuse to entertain defences alleging these causeS;;,nvany 1831 


this would be strange; it is nevertheless a necessary con- 


sequence. The proposition gains no aid by the application McCausland 
v 


of the maxims, ex furpi causa non oritur actio, and in 
pari delicto melior est conditio defendentis, which have — 
been quoted as sustaining it; the application of these, prove 

it to be not wel! founded. 

I do not feel myself called on to give this case a more 
extended examination; the doctrine to the consideration of 
which it invites, was very fully goneinto in Carrington 
v. Caller, and Meggison v. Holder & Fill, and the au- 
thorities commented on by the majority, furnish a suff- 
cient antidote to the prevalence of the legal tenets advanced 
in their opinion. Entertaining these views, it is with 
great deference that I avail myself of the remark, that I 
shall not consider myself concluded by the opinion of the 
majority, when an analogous case shail come before this 


Court for revision. 
Reversed and rendered. 


Boyp vy. Wooprin. 


1. The authority conferred by the statute on judges of the County Cuurts, 
to grant writs of certiorari and supersedeas, is only given for the pur- 
pose of removing acause from a justice’s jurisdiction, that the party 
complaining may havea trial de novo. 

And such authority to supersede executions from their own courts, can- 
not be extended to supersede perpetually, those issued by justices of the 


2 


peice. 


Brett and Woodfin executed several notes to Boyd, 

upon which suit was brought, and all had been satisfied 
~ 

ment Wad been rendered by a jus- 


but one, whereon judg 
Upon 


tice of the peace of Madison county, for $49 34. 
this judgment an execution was issucd, and levied on a 
negro slave, as the property of Bell; and to whom, claim 
was made by one Milikin. A trial of the right was had 
before the justice, in February, 1826, in which the slave 
was found to belong to Bell, for the unexpired balance of 
the year, he having been hired by Bell, and subject to said 


execution. Milikin took an appeal to the Cireuit Court 


of Madison, and while the suit was there pending, Boyd 
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JANUARY 183:t00k out another execution, which was levied on the pro- 
—v~ perty of Woodfin, and the same advertised for sale. Wood- 
Boyd fin thereupon filed his petition to the County Court, set- 

Woodfin. ting forth the above facts; that he was only security in the 
note for Boyd; that the trial of the right of property was 
still undetermined; that Bell had property enough to sat- 
isfy the execution; and praying for writs of certiorari 
and supersedeas, which were accordingly granted. On 
the trial at August term, 1827, of the County Court, Boyd 
moved to discharge the supersedeas, on the ground of the 
insufficiency of the facts stated in the petition; but the 
Court overruled this motion. In addition to the papers 
certified by the magistrate, Woodfin produced the record 
of the Circuit Court, in which the verdict and judgment 
of the justice’s court, as to the right of property in the 
slave had been affirmed; and upon this, without issues, 
the County Court gave judgment against Boyd, rendering 
the supersedeas perpetual, and quashing the execution. 

Boyd sued out his writ of error to this Court, and here 
assigns, Ist. the awarding of the writs of cerdiorari and 
supersedeas; and 2d. the rendition of judgment without 
a jury against him, and quashing the execution, as grounds 
of error. 





Branpoy, for the appellant. The first point insisted 
on is this, that the County Court ought not to have granted 
the writs of certiorari and supersedeas, on the case made 
out by the petition; and if granted at all,they should have 
been dismissed on the motion made ia the Court below. 
There does not appear from any thing in the record or pro- 
ceedings in said cause, to be any error in the issuance of 
said execution, or in the proceedings before the justice of 
the peace. The execution is founded on a living and cor- 
rect judgment, and is issued by a proper officer, and in 
favor and against the proper parties to the suit before the 
justice, and isin the usual fgrm; so that there appears to 
be no ground for quashing the execution, apparent upon 
the record in the said cause; and I take it as admitted, 


a 2Stewart’s since the decision of the case of Fryer v.Austill,e in 
R. 119. this Court, that an execution canné&be quashed, for any 
error or irregularity which does not appear on the record, 
or which arises adiunde. But if facts could be inquired 
into, with a view to quash an execution which has been 
issued in due form, and which facts arise after, or even 
before the issuance of the execution, stiil those set forth 
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in the petition, were not sufficient to quash it. Even ifjawvany 131 
Woodfin were the security of Bell, the plaintiff was not -~v™~ 
bound to await the tardy litigation of Milikin’s title tothe Boyd ! 
negro slave levied on; as to that matter, Woodfin was aS wosdfp. 
much bound to pay Boyd as Bell was. He had neither law ees 
nor equity against Boyd; and Boyd had a complete legal 
right to compel Woodfin or Bell either to pay the money 
due on the execution. From the proof adduced in the 
case, it does not appear that Woodfin was even the secu- 
rity in the note, but the fair presumption is, that he was 
not, as it was not proven on the trial. 

Again,a court of law has no right to supersede any ex- 
ecution but its own; and can then quash only for the errors 
apparent upon the record, or upon the face of the execu- } 





tion as before stated; and those errors must be such as 
would quash the execution on motion merely. The office 
of the supersedeas, is to bring the execution before the 
Court to quash it; when that duty is performed it is spent, 
and must of course be proper in cases alone where the re- 
cord and proceedings of the Court can be reviewed; for 
upon adecision of a cause upon supersedeas, it could not 
be sent back for further proceedings in the inferior Court; 
cases coming from justices are tried de novo, but upon 
supersedeas it cannot be thus tried, for the swpersedeas 
is the first step. The County Court of Madison could 
not therefore grant a supersedeas in any case before a jus- 
tice of the peace, in the first instance; but application 
shoul.| be first made to the justice who issued the execu- 
tion to supersede and quash it, and if he refused, the higher 
Courts could then compell ‘tlhe justice to do his duty. 
This latter point at first sight may seem to be rather wild 
and novel, but I apprehend when the law on the sub- 
ject of supersedeas is thoroughly examined, it will be 
found that it is substantiated by authority. By the laws 
of Alabama, justices of the peace have exclusive jurisdic- 
tion in all cases where the amount in controversy does not 
exceed fifty dollars; and there is no other way by which 
the higher Courts can obtain jurisdiction in any such case, 
except by appeal orvcertiorari, and in either of those | 
cases, there must have been a final judgment on the matter 
in controversy between the parties, before an appeal or 
certiorari will lie. Was there any final judgment in this 
case by the justice on the matter in controversy? There 
was none; there could be none, for the matter was never 
brought before him for adjudication. Then the County | 
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JANUARY 133, Court in this case must have assumed original jurisdiction 
of the matter, which was under fifty dollars. It will not 
Boyd _ do to say that there had been a final judgment on the note; 
Woodfin. that was not the controversy. The present controversy 
arose after the original judgment was given, but the 
amount of the judgment was in controversy, which was 
under fifty dollars. This Court will recoilect that the 
writ of supersedeas is not a prerogative writ, which can be 
issued by way of order or prohibition to an inferior Court, 
but it is a remediable writ, and one used by the Courts to 
keep a salutary restraint upon the final process in all cases 
under their own inspection, and to protect and enforce 
civil rights; but at common law, it never was in my cpin- 
ion, extended to any case out of the Court where it was 
granted. Does any statute in this State, give either the 
Circuit or County Courts, any right to supersede execu- 
tions which issue froma justice of the peace? There is 
none. ‘The acts of assembly give the Cireuit and County 
aLawsof Ala COUrts concurrent rights to issue the wril of supersedeas 
316, 204. in their respective Courts, but nothing more. 

I have not been able to find a case, where at common 
law, the higher Courts would assume the right to super- 
sede and quash executions which have issued from infe- 
rior Courts, without application having first been made to 
the inferior Court, and then it was only done by way of 
reviewing the decision of the inferior Court in the matter. 
I would beg leave further to suggest, that if the facts set 
forth in the | petition are subject to be inquired into in this 
way, an issue ought to have been submitted to a jury to 
try the facts, which the Gourt woul not grant in the eause. 
These are some of the reasons which occur to my mind, 
as conclusive against the judgment of the Court below, 
and therefore I feel assured that the judgment will be re- 
versed. 





By JUDGE PERRY. The facts of this case, bring 
to the view of the Court, the question as to the authority 
of a judge of any Court to supersede executions, other than 
those issued from his immediate Court. Although the 
law authorizes him to issue writs of certiorariand super- 
sedeas, it is only for the purpose of removing a cause from 
a justice’s jurisdiction, in order that the party complain- 
ing may have a trial de novo. The statute confers no au- 
thority other than that of a trial upon the merits, and the 
statute which gives the County Court authority to super- 
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sede its own executions, cannot be extended to executions,,yyary 102 
issued by justices of the peace.¢ The County Court.2 ye 
therefore erred in removing the whole case into that tribu- MeCaustand 
nal, for the purpose only, as it appears, of supersedingthe —_pyrake. 

execution. The judgment must therefore be reversed. o——- 





Judgment reversed. 





Weaver, Administrator, y. Curiprtss. 


3, Where A. under covenant, sold land to B. for a sum certain, and B. 
agreed to pay oue half thereof, on the first day of January thereafter, on 
or before which day, A. covenanted to give him possession; and the 
other half thereof, on the subsequent January, at which time A. further 
covenanted to make B. valid titles, held that these are mutual and inde- 


pendent covenants. 
2. And in a suit brought by A., after the time when he was to make title 


had elapsed, te recover the purchase money of B., who is presumed to be 
in possession, an averment in the declaration of A’s. ability and readiness 
to convey, is surplusage. 


Covenant. In the Circuit Court of Madison county, 
Childress commenced suit against M. Weaver, as admin- 
istrator of W. Weaver, deceased, upon an instrument 
under seal, entered into by Childress and W, Weaver, in 
July, 1819, in the following words, viz: ‘*Know all men 
by these presents, that I, Vaulton Childress, of &c. have 
this day bargained and-sold unto William W. Weaver, a 
certain tract of land, lying &c. and have agreed to take 
eight hundred and fifty dollars for the said land, to be paid 
in the following manner: four hundred and twenty five 
dollars, the first day of January next, and four hundred 
and twenty five dollars more, the first day of January, 
1821, at which time I am to make said Weaver, a good 
and lawful right in fee simple, free from the claim or claims 
of any person or persons whatsoever, and am to give said 
Weaver peaceable possession of said land, on or before the 
first day of January next; given under my hand and seal, 
this 29th July, 1819.” This agreement was signed by both 
the parties, upon which the plaintiff below, on the first day 
of December, 1826, brought his action for the recovery 
of the purchase money; averring in his declaration, that 
he did put defendant’s intestate in his lifetime, into pos- 
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yanvary 103:8ession of the land, as required by his covenants; and that 
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Weaver, Ad- 


ministrator 
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Ch ildress. 


al Peters’ R. 
455, 


he was ready on the first day of January, 1821, and had 
been ever since, and was then ready to convey the land, 
but that neither the intestate nor his administrator, or 
other person had paid, or offered to pay, either of said 
sums of money, &c. The defendant below craved oyer, 
and filed two pleas in bar, Ist. that the plaintiff below was 
not ready on the first dav of January, 1821, to convey the 
land in the covenant mentioned, according to the terms 
thereof; 2d. that on the day aforesaid, the plaintiff had 
not a good and lawful right, in fee simple to said land, nor 
at the date of said covenant, or commencement of said 
action. To both these pleas, the plaintiff below filed 
demurrers, whiich the Court sustained. Weaver sued his 
writ of error, and here assigns the judgment of the Court 
below upon said demurrers, as error. 


Horxrns, for the appellant. We contend, that as the 
defendant in error was bound to make title to us, on the 
day of the last payment, and that as the covenants 
were dependent, he must shew that he performed, or was 
ready to perform his undertaking at that time. Either 
party must shew his readiness or a tender, when covenants 
are dependent, in order to recover; and neither could have 
a cause of action, unless such readiness were shewn, or 
tender made. At law, time is of the essence of a con- 
tract. It has been long established, that a vendee cannot 
call for title until he pays, if the same day is fixed, both 
for conveying title and making payment. The reason 
and analogy are the same in both cases; the rule operating 
both ways. In Chancery itis sometimes different; where 
no objections are made, it is sometimes disregarded. The 
defendant in error should have averred readiness, and a 
tender also, to comply with his covenant. If the vendee 
were calling on the vendor for title, it would not be suffi- 
cient to aver that he was ready to pay; it would be ne- 
cessary for him to aver a tender of the money. ‘There is 
no allegation here, that he was ready and tendered a title 
on the day; and if it was not made, then the contract was 
forfeited, for he could not do it afterwards. I have author- 
ity to this point. In Hagner v. The Bank of Colum- 
bia,¢ the doctrine contended for was settled; the offer or 
tender must be made on the day, and one made at a sub- 
sequent time, would notdo. In the case at bar, readiness 
is averred five years after the day had clapsed. ‘The de- 
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on the day. 

The case of Christian v. Scott,« may be relied on by 
the opposite counsel, but it is not similar to the one at bar. 
That case was correctly determined, and the law well set- 
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tled; a person in possession must be evicted by action at q minor's Ala 


law. The possession here, was to be delivered on the 
first of January, 1820, when the first payment was to be 
made, and the title was to be given on the first of Jan- 
uary following, when the last payment was due; these 
covenants were dependent; neither could require the other 
to perform without himself performing; and there is no 
cause of action without the averment of an offer to per- 
form. The plaintiff below has endeavored to recover the 
two instalments; if he had separated the claims into two 
counts, the count for the first instalment would have been 
good; but both are blended into one, which makes it de- 
fective, and therefore it cannot be sustained, because it 
must be taken altogether. Though Ido not admit he 
could recover the first instalment now; he might have done 
so before he forfeited his contract, after which his right 
of action was lost. It is now too late; he omitted to pur- 
sue his remedy when he had one; but if he had brought 
suit then, blended as it is new, into one count, he could 
not have succeeded. If he can recover now, he can recover 
money on a forfeited contract, and this, from one who 
could recover from him atthe same time; forif the con- 
tract be forfeited, the plaintiff in error could recover back 
any money he had paid. If the first instalment had been 
paid, and no title made at maturity, the vendee could re- 
cover it back, and thus two actions might be binding at the 
same time. 


Brannon, for the appellee. In discussing this subject, 
several questions of importance arise. The most weighty 
of which is, what is the proper construction to be put 
upon the covenant declared on in this cause? On the part 
of the defendant in error, we contend that the covenants 
and undertakings set forth in said agreement are inde- 
pendent, and that it was not necessary for the defendant 
in error, to aver any performance of the covenants on his 
part as conditions precedent, and this we contend is obvi- 
ous, from an inspection of the contract itself. The gen- 
eral words of the contract, clearly indicate the intention, 
that the said Childress retain the disposition of the whole 


R. 354. 
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it. The expressions are these, that ‘<I, Vaulton Childress, 
have sold the land, and have agreed to receive $850 for 
it,”” clearly shewing, that he kept the whole within kim- 
self, and intended to manage the matter in his own way, 
until he should obtain the pay for the land in question. 
And to show that Weaver assented to this construction and 
to this mode of doing business, he subscribed and sealed 
the contract, without undertaking specifically to do any 
particular act. He does not say in so many words, that 
he will pay for the land the $850, but Childress says he 
will receive it, and Weaver subscribes the contract, there- 
by assenting to the receipt of it, and by implication, pro- 
mising to pay. It is true that Childress promises to make 
title, but it is clearly with this understanding, that he will 
make the title so soon as the land is paid for by Weaver. 
This construction of the contract is also strengthened from 
the position in which the things to be done by either party 
stand; $425 is to be paid the Ist January, 1820, and then 
after that, possession is to be given; and $425 more, to 
be paid on the first January, 1521; and then after that, title 
isto be made. From the position of these acts to be per- 
formed in the said contract, it is clear that Childress and 
Weaver both intended the whole of the money should be 
paid, before the title should be made. 

To support the foregoing construction, I beg leave to 
refer to 2 Johnson’s Reports, 270; Tennessee Reports, 
263, 264; 2 Henry Blackstone’s Reports, 390; 1 Lord 
Raymond, 665; 6 Term Reports, 572-3; Minor’s Ala- 
bama Reports, 21; 1 Chitty’s Pleading. 

The money is to be paid in consideration of the bargain 
and sale, and not in consideration of the deed. But to 
shew more conclusively that this is an independent con- 
tract, and that the making of the title by Childress to Wea- 
ver, canuot be considered a condition precedent, it is in- 
sisted and maintained by authority, that covenants going 
to a part of the consideration only, can never be consid- 
ered dependent; or where the consideration is secured, 
and any part of it is to be paid, before the act is to be per- 
formed by the other party, such covenants or promises 
cannot be considered as dependent, one upon the other, 
but are separate and independent undertakings, which may 
be inforced by either of the parties, without any reference 
to the other party’s rights. To dctermine this fact, it will 
only be necessary to refer to the contract declared on. 
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the land described, and agrees to receive for it the sum of 
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$850; $425 of which, is to be paid the first January, 1820, Weaver, Ad- 


ministrator 


and $425 more, the first January, 1821, and the possession 


Vv. 


is to be delivered at one time, and the deed to be made at Childress. 


another. The first sum of $425 is to be paid before the 
said Childress was bound by the contract to make any 
deed to the said Weaver, and of course, guoad hoc, the 
plea must be ill. If either party intended to make the cov- 
enants mutual and dependent, it would have been very 
easy so to word the contract; but the circumstance of both 
sealing the contract, and making the acts to be done by 
each at different times, and disconnected, shows clearly 
that each of them depended on his remedy, upon the 
covenants of each to the other; and not upon any resist- 
ance which one could make to the recovery of the other 
upon those covenants. 

To sustain the positions last assumed, I beg leave to re- 
fer to 6 Bacon’s Abridgment, 247, 401; Coke on Little- 
ton, 318; Francis’ Maxims in Equity, 41; Powell on 
Contracts, 259; 1 Term Reports, 645; 6 Term Reports, 
668, 57; 7 Term Reports, 130, Goldsborough v. Orr; 
8 Wheaton, 217; 1 Saunders’ Reports, 320, and Notes 3 
and 4. 

It is alleged in the declaration, that the possession of 
the land was delivered to the said William W. Weaver, 
and that he and his heirs have ever since retained the 
enjoyment and uninterrupted possession of the same, ac- 
cording to our part of the contract; and the plea of Wea- 
ver does not even attempt a denial of, or answer to, that 
allegation. That being a substantial part, notonly of the 
consideration of the agreement, but alsoa material aver- 
ment, when made in the declaration, should have been 
noticed in the plea, otherwise it could not fail to be mate- 
rially defective. ‘The possession of the premises was of 
the essence of the contract, and is useful and valuable, and 
was the main consideration of the contract in this case, 
for it isso mentioned. It is insisted therefore, that the 
said Weaver, having received and retained the possession 
of the land, in the contract mentioned, up to the time of 
trial, without any offer to surrender up or abandon the 
same, and having and enjoying the use and occupation, 
and profits thereof, cannot now plead a failure or want of 
consideration, or that there is any defect or want of title; 
and it is laid down as a safe rule, that a person in posses- 
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and sale, must be evicted before he can sue for damages, 
for a breach of covenants. 

To sustain these positions, I would refer to Chipman on 
Contracts 68; 2 Massachusetts’ Reports, 432, 464; 2 
Johnson’s Reports, 571-2; 2 Wheaton, 13; 10 Wheaton, 
449; 1 Minor’s Alabama Reports, 165; 1 Stewart’s Re- 
ports, 490; 1 Minor’s Alabama Reports, 354. 

The plaintiffin error, appears in the cause as the admin- 
istrator only of William Weaver, and according to well 
settled principles, can only exercise authority or right, 
over the personal estate; and cannot, except in certain 
specified cases, take any notice whatever of the real estate. 
If William Weaver died before the time Childress was to 
have made title to the land; there could be no breach of 
covenant to the administrator. The same covenant and 
land being cast upon the heir, before the administrator 
acquired any right, even to the personalty, the heir alone 
could complain of the breach of a covenant real, or one 
running with the land. Then, as this plea is pleaded by 
an admininistrator, I insist that he is bound to shew that 
the breach, if any, took place in the life time of his intes- 
tate, so that the right to damages for the injury, could be 
vested in him, and not inthe heir. But this plea does not 
shew this fact, and therefore must be ill upon that ground. 
To sustain this position. see 1 Cook’s Tennessee Reports, 
459, Talbot v. Bradford; 1 Starkie on Evidence, 192, 
Note (I.) 

By the contract made between the parties, Childress was 
bound to make title to the land spoken of on the Ist day 
of January, 1821, and not before; but the plea alleges 
that Childress had no title when the contract was made. 
That averment was entirely gratuitous, for it was not ne- 
cessary that Childress should have had the title when the 
contract was made; it was only necessary that he should 
be ready to perform when he was bound to perform his 
contract, which he was hindered from doing by the death 
of Weaver. We could not take issue upon that plea; it 
would have required from us the proof of facts, not con- 
templated in the contract; the plea is therefore defective 
upon that ground. 

The case of The Bank of Columbia v. Hagner,@ has 
been relied on by the plaintiff’s counsel, and did it really 
determine the law, as insisted on by him, it might be well 
for the defendant’s counsel to give up the contest. An 
authority so high, and so respectable, would not be at- 
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tacked; but I humbly conceive that the counsel is mista-s,yyary 1931 


ken in his application of the law of that case to the one 


at bar. There are some very striking differences between Weaver, Ad- 


the facts in the two cases; only two of which I will men- 
tion. The first is, that the correspondence between Mag- 
ner and Mason, shows entirely that the one act was to be 
dependent on the other, and always, after the correspon- 
dence approached to any thing like a consummation of the 
contract, the title seemed to be the thing mostly spoken of 
by Hagner. Though he took possession partially, he did 
not take full possession of the premises, and if he had, he 
abandoned it, and surrendered up the possession, and no- 
tified the proper party thereof, before any action brought, 
so that the contract, while in fieri, was rescinded. There 
are many other features in this case, which shew a differ- 
ence between it and the one at bar, which might be ad- 
duced, but these are deemed sufficient to show that this 
case should not have the force and effect contended for. 
In the opinion delivered, the contract is treated as one 
and entire, not split as the one under consideration. 

But to put this matter beyond all doubt, and to shew 
that the Supreme Court of the United States did not intend 
an innovation upon the principles which have been settled 
for the last five hundred years, and which are referred to 
in the brief, I refer the Court to the case of Goldsbo- 
roughv. Orr.2  Itis there settled, among other things, 
in accordance with a train of decisions of the wisest 
Courts, that ‘‘whenever acts are contracted, between the 
parties, to be done at different times, there they are al- 
ways to be considered independent.’”? The contract sued 
on in that case, is almost precisely like the one sued on in 
the case at bar; andthe decision there made must be ad- 
mitted, if that in ist Peters is to have the effect insisted 
upon; but in as much as the decision in Wheaton is not 
referred to or disturbed by the decision in Peters, it is fair 
to suppose, that the Court did not intend to overrule the 
doctrine there laid down; both cases being very distin- 
guishable in point of facts, and very reconcileable in point 
of principles settled. But this doctrine is not res integra 
in this Court. The case of Christian v. Scott,’ has set- 
tled this doctrine in relation to the possession of the land, 
in a way which can never be shaken. It is too well 
sustained by reason and authority, to afford even a quibble 
about its effect upon the case at bar. That case is deemed 
perfectly decisive of this; and therefore the Court will not 
be longer detained. 


Childress. 
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plaintiff’s counsel as to tender, is untenable. It is deter- 
mined by this and other Courts, that possession of land is 
so much a part performance, that when it goes under a con- 


Childress. tract of sale, a failure of consideration cannot be pleaded 


@ Page 320. 


“jn an action for the purchase money, and was well settled 


in Christian v. Scott, just cited. But the question is 
now on the construction of the covenants. In early times, 
there were many nice distinctions on covenants, and often 
injustice was done. At a later period, four rules were 
established, which embraced all cases, and this comes 
within one or two of them. The polar star in construing 
covenants, is the intention of the parties; that is the prin- 
ciple running through the rules referred to, as they are 
summed up in 1st Saunders, which have never been over- 
ruled. Apply them here, and they will shew a tender 
was not necessary. ‘The character of the covenants shews 
the same thing; the consideration on both sides is split, 
unless the possession is not to be regarded as a part con- 
sideration. The vendee is to pay at different times; the 
vendor is to do two acts cotemporancous with these, giv- 
ing possession and making title deed. If possession is no 
part consideration, the case falls under the rule, requiring 
that where money is to be paid, it must be done before the 
other party can be called on to perform. But that is not 
the nature of the contract here, which is fully embraced 
by the third rule laid down in Ist Saunders,“ or to divided 
considerations. The consideration here is really divided, 
first by possession, and second by title deed. Possession 
is a substantative thing; in Tennessee, eight years posses- 
sion vests the title. The reason of the rule applies here 
in full force; the record shews possession did go; it is 
averred in the declaration specially, and is not denied in 
the pleas. 
If we consider it as one covenant, then as money is to 
be paid before the time of making the deed, it is not a de- 
endent, but an independent covenant, and the whole is 


62 H. Black. recoverable without any performance.’ The objection 
& E. 590, vel raised, that we have not tendered a deed, is expressly 


3 pe e 261.embraced in this rule, as being unnecessary. But the 


counsel for the plaintiff in error considers that the case in 
Ist Peters shakes the position we have reliedon. It is 
the only case that scems even by implication, to touch our 
positions. Only one rule however seems to be impugned, 
and that I think is not overruled. ‘The Court were equal- 
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ly divided on one point;¢ and at most, it could only besaxvary iss: 

considered as overruling one principle in Saunders. Itwev~ 

does not disturb the rules I contend for, and under which Weaver, Ad- 

this case comes. — 

Childress. 
Hopxrns, in conclusion. I cannot agree that the ques- g Page 467. 

tion here has been settled by previous decisions of this 

Court. In Christian v. Scott, the deed had been exeeut- 

ed, and a party cannot defend himself on a ground which 

does not afford acause of action. The case of AZudlins v. 

Cabiness, does not touch the quustion here; that case 

turned upon the construction of the covenant, as to when 

the services should commence. In the note in Ist Saun- 

ders, the author admits that it is almost impossible to lay 

down principles, on such nicities have the cases been de- 

termined; and says, that the intention is to govern. The 

ease in Ist Peters is misapprehended by the opposite coun- 

sel; itis similar in all its principles. Our receiving pos- 

session does not affect the question, any more than a re- 

ceipt of a part of the purchase money by the other party, 

were he sued. Suppose the vendor were sued for not mak- 

ing title, it would be a good defence to shew that though 

the first payment had been made, yet the other had not, for 

he was not bound to convey until then. The purchaser, 

the contract being ended, could recover for money had and 

received. The first payment and the delivery of posses- 

sion in this case, were not dependent; it is the last pay- 

ment, and making of title that are dependent. I dispute 

the doctrine that possession, while the contract exists, can 

ripen by possession into a perfect title. His possession 

is not adverse, until he makes an election to rescind the con- 

tract, and not before. He has now,an equitable title only. 





By JUDGE SAFFOLD. This contest resolves itself 
entirely into the question, whether the covenants of the 
parties respectively were dependent, or mutual and inde- 
pendent. For the plaintiff in error, it is argued that Chil- 
dress, the plaintiff below, was not entitled to recover, 
witheut proving that he was ready and able to convey a 
good title, as averred in his declaration, on the day ap- 
pointed by the covenant, which facts were denied by the 
pleas; also. that the declaration is defective, because it 
contains no averment that Chiidress offered on the Ist of 
January, 1821, to convey a good title. 

In support of these positions, reference is made to the 
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opinion of the Court in that euse, if taken in the abstract, 
would tend to sustain the positions for which it was cited. 
He says, “although many nice distinctions are to be found 
in the books upon the question, whether the covenants or 
promises of the respective parties to the contract, are tu 
be considered independent, or dependent; yet it is evident, 
the inclination of the Courts has strongly favored the latter 
construction, as being obviously the most just. ‘The seller 
ought not to be compelled to part with his property, with- 
out receiving the consideration; nor the purchaser to part 
with his money without an equivalent in return. Hence 
in such cases, if either a vendor or vendee wishes to com- 
pel the other to fulfil his contract, he must make his part 
of the agreement precedent, and cannot proceed against 
the other, without an actual performance of the agreement 
on his part, or a tender and refusal; and an averment to 
that effect, is always made in the declaration, upon con- 
tracts containing dependent. undertakings, and that aver- 
ment must be supported by proof.”’ 

To these principles, when applied to truly dependent 
covenants, Iam prepared to yield my ready assent. The 
modern rules of decision, appear to ‘have carried the idea 
of dependent stipulations, as far as established precedent 
will permit, on the ground that they have been found most 
safe and just. Nor would I contest the authority of the 
further remark contained in the same opinion, that ‘the 
time fixed for performance, is at law, deemed of the es- 
sence of the contract; and if the seller is not ready and 
able to perform his pari of the agreement on that day, the 
purchaser may elect ta.consider { the contract at an end.’ 
But it is equally true, and so admitted in the same case, 
that “equity, which from its peculiar jurisdiction, is ena- 
bled to examine into the cause of delay in completing a 
purchase, and to ascertain how far the day named was 
deemed material by the parties, will in certain cases carry 
the agreement into execution, although the time appointed 
was elapsed. 1.?? The difference however between the case 
referred to, and the one under consideration, is so obvious, 
that the decision in the one, cannot be viewed as an author- 
ity for the other. And most of the remarks quoted, are 
to be considered as having been made with direct refer- 
ence to the particular features of that case. There, the 
suit was founded on what is called a special agreement. 
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The material facts of the case cannot be presented in a briefj,yvany 1931 
view. ‘l'hey arose out of a correspondence between Ma- —“v 


son, president of the bank, and the defendant, Hagner; 
they embraced a period of four years, and were contained 
ineleven ictters and other documents, relating to the pur- 
chase of two lots of ground in the city of Washington, 
which the bank proposed selling to the defendant. 

The Court said, “it was doubtful if any contract had 
ever been coneluded between the parties, previous to the 
date of the defendant’s letter of the 27th April, 1818, to 
the president of the bank; for whatever might have been 
the right of the bank to have closed the contract, in the 
terms of the letter of the 25th April, it was certainly 
waived by an acceptance of the modification, contained in 
the letter of the 27th April. Nor would any contract 
seem to be closed by this letter. It contained two distinct 
propositions by the defendant: the one to give his notes 
for the purehase money, payable in six quarterly pay- 
ments, the first to be made onthe Ist of October, then 
next, and to take a deed from the bank; the otherto bind 
himself to pay the money at the times stated, and to take 
a bond fora deed, to be given when the whole purchase 
money was paid. ‘his necessarily required some further 
answer from the plaintifls, not only to signify their elec- 
tion between the propositions, but to do some further act 
in confirmation of such election, either to give the deed, 
or a bond for the deed.’”? Neither appears ever to have 
been done; but in that situation the matter rested for nearly 
three years, without any thing being done on the part of 
the bank to close the contract, or to intimate that they 
considered any contract in force, in relation to the pur- 
chase; and that net until the defendant had given them 
formal notice, that he considered the agreement at ua end. 
It is true the defendant liad previously accepted possession 
of the lots, and occupied them for a time, but relinquished 
the possession at or before the time he gave notice of his 
abandonment of the contract. This was a considerable 
time before the institution of the suit, which was nearly 
two ycars after the time fixed for performance. Nor was 
any offer made on the part of the bank to convey, until 
the day before the suit was commenced. Even then, the 
title offered, was shewn to be defective. Under these 
circumstances, the Court observed, that ‘‘the possession 
taken of the lots by the defendant, could at most, only be 
considered as a circumstance from which to infer, that he 
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of the right of relinquishing it, and restoring the posses- 
sion, if the plaintiffs were unable to make a title to him, 
or neglected to do so. The possession was doubtless taken, 
under a belief that the contract would be performed by the 
plaintiffs, and a full title conveyed to him; but if the con- 
tract was unexecuted, the defendant had a right to disaf- 
firm it, and restore the possession, and would have sus- 
tained an action to recover back the purchase money, had 
it been paid.” This imperfect examination of the ease 
referred to, is sufficient to shew an entire dissimilarity be- 
tween it and the one before us; that, that was founded on 
undertakings, which in their nature were purely depen- 
dent, and consequently, that the reasoning of the Court in 
that case, must be understood as having direct reference to 
the facts. 

The rules which have been adopted in various decisions, 
ancient and modern, for distinguishing dependent from 
independent covenants, are often so nice and technical, 
that it is difficult to extract from them the true principle 
of distinction, and ascertain when it is necessary to aver 
performance in the declaration, and when not. In Ist 
Saunders,@ it is said, “that covenants, &c. are to be con- 
strued to be either dependent or independent of each other, 
according to the intention and meaning of the parties, and 
the good sense of the case; and technical words should 
give way to such intention.”? There, the following rules 
are recognised: Ist. if a day be appointed for payment of 
money, or apart of it, or for doing any other act, and the 
day is to happen, or may happen, before the thing which 
is the consideration of the money, is to be performed; an 
action may be brought for the money, er for not doing 
such cther act, before performance; for it appears that the 
party relied upon his remedy, and did not intend to make 
the performance a condition precedent; and so it is where 
no time is fixed for the performance of that whieh is the 
consideration of the money or other act. 2d. Where a 
day is appointed for the payment of money, &e. and the 
day is to happen after the thing which is the consideration 
of the money, &c. is to be performed, no action can be 
maintained for the meney or other thing, before perfor- 
mance. 3d. Where a covenant goes only to part of the 
consideration on both sides, and a breach of such covenant 
may be paid for in damages, it is an independent covenant. 
In support of each of these rules, many respectable author- 
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ities are cited, and satisfactory comment given, and injaxyary 1831 
illustration of the latter, reference is made to the case of 
Boon v. Eyre,+ where A. by deed, conveyed to B. the Weaver, Ad- 
ministrator 
equity of redemption of a plantation i in the West Indies, v. 
together with the stock of negroes upon it, in consideration Childress. 
of 500 pounds, and an annuity of 160 pounds for life; and ¢ 4 w. Black. 
covenanted that he had a good title to the plantation; was 273, notea. 
lawfully possessed of the negroes, and B. should quietly 
enjoy. And B. covenanted that A. well and truly per- 
forming all and every thing therein contained, on his part 
to be performed, he should pay the annuity. The plea 
was, that A. was not at the time legally possessed of the 
negroes on the plantation, and so had nota good title to 
convey. The Court of King’s Bench, on demurrer, “held 
the plea to be ill, and added that if such a plea were al- 
lowed, any one negro not being the property of A. would 
bar the action.”” ‘The decision went on the principle, that 
as A. had conveyed the equity of redemption to B. and 
so had in part executed his covenant, it would be unrea- 
sonable that B. should keep the plantation, and yet refuse 
payment, because A. had not a good title to the negroes. 
The first and third rules referred to, appear to have a just 
application to this case. Here one half of the purchase 
money was agreed to be paid one year before the convey- 
ance was to have been made; and at the same time the pur- 
chaser was to be put in possession of the land; and from 
the state of the pleadings, the transfer of the land must 
be assumed to have been tendered and accepted, as the 
pleas do not deny it. 
The terms of the covenant, that the intestate should pay 
to Childress, one half of the purchase money, twelve 
months before the title of the land was to have been con- 
veyed; and, at the same time, the former should receive 
possession of the land, is considered as full indication of 
the intention of the parties, that their respective covenants 
should be mutual and independent, and that each relied on 
his legal remedy, in case of a failure by the other. If 
they did not, why was the vendor to receive half the con- 
sideration long before the title was due? Why was it 
agreed that the vendee should have the possession before 
the title, and why did he accept it, and continue to retain 
it? The presumption is, that the possession, for several 
years, was of considerable value, and that the vendee has 
had the benefitthereof. But if the vendor was entitled at 
any time to his action for part of the purchase money, that 














— eS aN 





———— 


374 





CASES DETERMINED IN THE 


yanvany 1931¢/rcumstance would appear decisive of the principle, that 
\7~7~~ the covenants are, and were intended to be independent; 
Weaver, Ad- and that he was so entitled after the first instalment became 


ministrator 


Childress. 





a@.1 Bibb149. 


& Minor’s Ala 
Rep. 354. 


e Mullins v. 
Cabiness, 
Minor’s Ala. 
R. 21. 


a 2 John. R. 
27' 


due, this Court entertains no doubt. ‘To this point it is 
deemed suflicient to refer to the case of 4dames, et. al. v. 
bp 49, Lssel/, ef. al.@ That was an action on a contract for the 
payment of asum of money bv instalments. The opin- 
ion of the Court, delivered by Judge Trimble, states that 
on mature reflection, and an examination of authorities, 
they had become satisfied, that‘‘in assumpsit, in covenant, 
and special agreements, although the plaintiff must set out 
in his declaration, the contract as made, he may assign the 
breaches according to the truth of the case, and shall re- 
cover damages for so much of the contract, as at the com- 
mencement of the action, was broken, without depriving 
him of his remedy; orin other words, he can from time 
to time, recover as much as is due.”? And that the con- 
trary doctrine, had grown out of the rigid principles go- 
verning the action of debt, and applied only to that par- 
ticular form of action. With respect to the elfect upon 
this contract, produced by the act of the vendce in taking 
and retaining possession of the land, the principles recog- 
nised by this Court in the case of CAristian v. Scoit,® 
are entitled totheir influence. It was there ruled, that in 
an action on a bond lor part of the price of a tract of land, 
if the obligee had delivered the possession to the obligor, 
and he had retained it, and taken upon himself the owner- 
ship, he could not afterwards avoid the payment of the 
bond, under the plea of fraud inthe contract. But in this 
case, it is to be observed, that neither the defence of fraud 
nor other failure of consideration is presented by the pleas, 
even if such could be available. ‘The question is simply 
whether the covenants were in their nature dependent or 
independent. If the undertakings of the respective par- 
ties were mutual and independent, the avermeut in the 
declaration of the vendor’s ability and readiness to convey, 
ean only be regarded as surplusage, producing no injury.¢ 

In the case of Lee v. Fowdler,¢ the plaintiff had cove- 
nanted to buiid a house for the defendant, and to furnish 
iton or before a fixed day, in consideration of a certain 
sum of money, part of which the defendant covenanted to 
pay at an earlier day, and the residue when the house was 
finished. The Court decided, on demurrer, that the com- 
pletion of the house was nota condition precedent, but 
that the covenants were mutual and independent; that the 
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plaintiff’s right of action for part of the purchase moneysanvany is31 

accrued, before he was under any obligation to have been 

in a situation to make an averment of performance, and Weaver, Ad- 

: ministrator 

that though the time had elapsed before the commence- m9 

ment of the suit, the plaintiff might maintain his action Childress. 

for the entire consideration money, without averring per-@ Thorpe v. 

formance, and notwithstanding the building had not been Thorpe, 12 

finished at the time appointed. 4 well ae 
The consequence of deciding the covenants under con- Dantze,2H. 

sideration, to have been dependent, would be to declare a aah. Or 

recision of the contract. By which means the vendee’s 

represetatives would be left in possession of the land, with 

the profits arising therefrom for the term of eleven years, 

which would probably be equal in value, to the larger por- 

tion of the purchase money, and this without price paid 

or payable; at least those are the inferences arising on the 

record. Hence, a majority of the Court are of opinion, 


that the judgment below must be aflirmed. 


Jupce Crensnaw, dissented from the opinion of the 
Court. 
Judgment affirmed. 
Jupce Perry, not sitting. 


Mayrietp v. CLirron. 


1. To entitle a husband to the personal property of his wife, he must have 
reduced it into possession during the coverture. 

. And such possession must be a possession as husband; a possession as 
oe in rightof his wife, is iusufiicient. 


Turs wasa writ of error, sued out by Thomas Mayfield, 
guardian of Nancy Murphy, to reverse the decision of 
the Judge of the County Court of Madison county, made 
at June term, 1829, on the hearing of a petition filed by 
Mayfield in that Court, against T *homas Clifton. May- 
field in his petition, represented that Thomas Murphy of 
Madison county, died in 1815, possessed of negroes and 
other personal propery; that his estate was unembarrassed 
and free of debi; that he left his widow, Frances J. Mur- 
phy, and two infant children; Nancy, of whom he, the 
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JANUARY 183:Petitioner, was guardian, and John of whom Clifton was 
vm guardian; that the widow was appointed administratrix of 


Mayfield 
v. 
Clifton. 








the estate, by the County Court of Madison, and shortly 
afterwards intermarried with Clifton, and that she died in 
1827. Whereupon, he prayed a legal distribution of the 
estate. 

The cause was submitted to the decision of the Judge 
of the County Court, under an agreed statement of facts, 
which was in the following words: “We agree that the 
property referred to, belonged to Thomas Murphy, who 
died at the time stated in the petition, leaving his widow, 
Frances J. Murphy, and two children named in the petit- 
tion; that the said widow administered upon the estate of 
said Murphy, and after obtaining the grant of administra- 
tion, intermarried with Thomas Clifton; that the property 
was in possession of the said Frances from the death of 
the said Murphy till her second marriage, and from that 
event, in the possession of herself and the said Clifton 
till her death, which occurred at the time mentioned in 
the petition, and that no distribution of said property was 
ever made between the said Frances in her lifetime and 
the children of Murphy.’? Upon this statement of the 
facts, the County Court decreed that the property should 
be divided between the children of Murphy and ‘Thomas 
Clifton, it being the opinion of the Court that Clifton was 
entitled to the distributive snare of his deceased wife, al- 
though there had been no distribution made in the lifetime 
of the wife. Mayfield prosecuted his writ of error to re- 
verse this decree of the County Court. 


Horxrns, for the plaintiff inerror. It is a well settled 
principle of law, that unless the husband reduce the per- 
sonal property of the wife into possession during cover- 
ture, he can acquire no right toit. I understand the 
Court below to have gone on the ground, that the husband 
here, had possession; but his possession was as adminis- 
trator. As the estate was never divided, if the doctrine 
to be maintained in support of the decree be correct, then 
he held possession of the whole estate in his own right. 
A change of the character of possession, could only take 
place by a division, otherwise he holds the whole as ad- 
ministrator, and such division could only be made by an 
order of Court; he could not divide for himself. If the 
doctrine be correct, the County Court has nothing to do 
but to distribute to the representatives. And suppose the 
property had remained thus, until the children had be- 











SUPREME COURT OF ALABAMA. 





o77 


come of age, how could application for distribution. besayvary 131 
made, but by himself and wife; it could be made in no ~—7yve 


other way. No such application has been made, and if it 
had been, it has not been decided on. In all personal pro- 
perty and choses in action of the wife, the husband ac- 
quires no rights until reduced into possession during co- 
veture. ‘That he has never done here, and the right must 
now be denied him. He could claim it only in right of, 
and jointly with his wife; he had his petition, or action in 
her name and right, but the action of husband and wife is 
now gone, and he never can claim in hisown.@ In Yalia- 


er 329- 90--93, 
Jero’s case, Judge Roane referred to a statute of Virginia, 
but shews from Blackstone, that the wife’s property must 
be reduced into possession guast husband. The property 4 1 Black. 
of the wife must he administered upon, and alladministra- Com. — 330, 
°S istribt {i > be raditore ¢ 399. Claney 
tors must distribute for the benefi of creditors and lega- Rights Mar. 
tees; but here, the husband has no right under our statute W.1, 12. 4 
} Im} > 3 Pac. Abr. 
re administratio ; yperty in question; t : ; 
to gte-sp nistration of ‘the property in question; that jit" pour ps 
right died with her.é 220, 
McCuune, for defendant in error. All the English stat- 
utes read, do not alter the common law, so that it applies 
here. The statute of 29th Charles IT. chapter 2, called 
the statute of distribution, was partly remedia l,and did 
not change the common law. It was intended to give the 
husband the means of getting possession; but it is imma- 
terial how he gets possession, if it be not tortiously. That 
possession we have now, and we are not seeking a remedy, 
we have the “sg A and we want no remedy. But the 
opposite party do, to dispossess us.c In JVhitaker v. ¢, Claney on 


Whitaker,¢ the common law prin _ is laid down. The 





Mayfield 
v. 
Clifton. 





a2 Call's R. 





Mar. Wo. 
Uf. 


New York statute is similar to that of 29th Charles, and d John. Rep. 


the principle decided, is that itis immaterial how he gets 
possession, if it be not obtained tortiously. A case in 2 


111--18--19. 


Connecticut Reports,¢ sustains the same doctrine. It is e¢ Page 564. 


then immaterial whether distribution be made or not; he 
has a chose in action in possession. If distribution had 
been made, it would have been of a third of the property 
im in right of his wife. is not the same as if she 
to him right of ! ife. It is nott 
ad been entitled to a devise. The law devises this 
had be titled 1 | The ] | 25 this to 
her, and her assent was not necessary; and the possession 
of herself and hus! = conjointly, made it complete. / 
5 sroperty has all alone been in possession dlifton, 
The property | along | possession of Clifton, 
of which he was : lai entitled to a third; that third is 
now in his possession; he has only to retain. 


i 


2P. Wme 


“ R 137--39, 2 


Com. Dig. 
Jaron = and 


Fem. FE. 3. 
C oke Litt. 
sel. ad. 
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JANUARY 1833, Hoprxtxs, in conclusion. It is very true that Clifton is 
“vy ~~ in possession of the whole estate, but his possession is 


Mayfield 


@ Ante 172, 


a2 Call’s R. 
447. 


Vv. 
Clifton. 


undefined; it is true the law gives the wife a third, but it 
does not identify what particular slaves she shall have; 
the County Court must do that. In the ease cited from 6 
Johnson, the right was sustained on the statute alone; and 
the case from Connecticut went upon a distinction in the 
English books quite different from ours. There, the hus- 
band can .recover property accruing to his wife during 
coverture, in his own name, without joining his wife, a 
distinction which has not been recognised in Virginia, 
where he must join his wife, as here; and as he cannot now 
do that, his right is gone. When the wife dies. her pro- 
perty is to be administered in the same manner as that of 
other women. Clifton has no right to the administration 
of her property, as administratrix of a former husband, 
and it must be distributed as the property of other per- 
sons to her children. 


By LIPSCOMB, Cuter Jusrice. — If Clifton had died, 
his wife living, would her share of her first husband’s pro- 
perty, under the circumstances stated, have survived to 
her, or would it have gone to the personal representatives 
of hér last husband? I have stated the proposition in this 
way, for the purpose of testing the character of the pos- 
session held by the defendant, of the property in which 
his wife had an interest to a certain extent, being undivi- 
ded, and not separated from the rights of her children. I 
believe the case of Johnson, Administrator of Ramsay, 
v. Wren,4 would furnish quite a satisfactory answer. In 
that case, Ramsay had intermarried with the wife of the 
defendant, and she at the time of the marriage, was the 
legal owner of the slaves sued for, but she was not in pos- 
session. She had hired them for a term of years to her 
brother with whom she lived, and Ramsay was the over- 
seer of her brother, and had charge of the slaves as over- 
seer. He died shortly after his marriage, and before the 
term for which the slaves had been hired, had expired, 
without having exercised any other control than that of 
overseer over them; the same station he occupied before 
and at the time of his marriage. This Court, on the au- 
thority of Wallace, et ux.v. Taliafero, et ux.¢ and 
several other cases equally in point, after much delibera- 
tion, ruled that Ramsay had never had the possession of 
the slaves as husband, but up to the time of his death, his 
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possession had been as overseer, and not as owner; andsaxvary 1931 
that at his death, the right of his wife had survived to 

her, and that it did not go to his personal representatives. Mayfield 

The case of WVallace, et ux. v. Taliafero, et ux. re- Clifton. 

ported in Call, was decisive. The husband, in conjunc- 
tion with his executor, had held possession of the personal 
property bequeathed to his wife, and it was ruled that his 
possession was as executor and not as husband. The case 
of Baker v. Hall, is as strong. Hall being an executor 4 12 Ves. 497. 
and trustee of the will of Gregory Wright, married Eliz- 

abeth Baker, one of the residuary legatees, and had pos- 

session of her personal property, and ‘disposed of some of 

it and died, leaving his wife. The question was, whether 

his possession was such as would transmit his wife’s pro- 

perty at his death, to his personal representativ e, or did 

the property remain in action and survive to the wife. 

The master of the Rolls said that the husband must be 
considered as having entered into possession as executor 

and trustee, and not as husband. Both these cases con- 

elusively sustain the position, that the possession must be 

clearly and unequivocally as husband, and not in any other 

right. And they present so striking an analogy in all 

their features to the case under consideration, that we are 

brought irresistably to the conclusion, that whatever kind 

of possession Clifton had, it was as administrator in right 

of his wife, and not as husband and owner; and had he 

died, his wife living, there could have been no doubt that 

the right to her share of her first husband’s property would 

have survived to her, and not have gone to the personal 
representatives of her last husband. Our statute of dis- 

tribution had given her one third of her deceased husband’s 

property, but it had not designated the particular property 
composing that one third, and until it had been set apart 

to her as a distributee, her share as well as the shares of 

her two children, were inaction and not in possession. 

Clancy, in his excellent treatise on the rights of mar- 

ried women,é when discussing the rights of the wife as 4 Pages & 9. 
survivor, lays down the rule to be thus: that “whenever 

the husband may bring suit, either jointly, or in his own 

name at hts election, the action would survive tothe wife. 
But if he is compelled to sue in his own name Separately, 
tbe action goes to his personal representative.”? And the 

case is put by the same author, of a suit having been 
brought in trover by husband and wife jointly, for a chat- 
tle lost by the wife, dum sola, and converted after cover- 
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ganuany is3iture. After verdict, on a motion in arrest of judgment, 
on the ground that the suit should have been in the name 

Mayfield of the husband alone, the judges were equally divided. 

Clifton. But ina subsequent case, the Court were unanimous that 
the suit might be brought, either in their joint names or 
in the name of the husband alone. 

All,the right that Clifton could exercise over the pro- 
perty of the estate of Murphy, was exerted as adminis- 
trator in right of his wife, and his possession of her indi- 
vidual share was not as husband, but as administrator. If 
it had become necessary to sue for any of it, in conse- 
quence of its having been lost, he could not have sustained 
the action in his own name, but he would have been com- 
pelled to have brought the suit in the joint names of him- 
self and wife. 

It iscontended in support of the order of the Judge of 
the County Court, that although the husband had never 

‘ reduced his wife’s share of the estate into his possession, 
quast husband, yet that he is entitled to sue for it as her 
representative, by the rule of the common jaw. ‘This is 

? not believed to be the correct rule. In the earfy period: 
of English history, little regard was paid to chattel inter- 
’ ests, and it was a longtime before the personal property 
of an intestate, became the subjectof legislation. It was 
not considered of much value, the great source of revenue 
and wealth, in those times growing out of those feudal 
tenures, the little personal property that a man died pos- 
sessed of,if he made no disposition of it by will, went 
either to his lord paramount, or to the church, to be dis- 
posed of for the good of his soul in pious purposes. So 
long as»a blind submission and confidence prevailed, as to 
the power of the clergy in this life, and in the eflicacy of 
their prayers in redeeming the souls of the departed, no 
serious objection was made to this mode of disposing of 
the personal property. Indeed it wouid have had but lit- 





s 


heinous impiety in the surviving relations, to attempt to 
divert the personal property of the deceased, to any other 
purpose. ‘The separation of the chattel from the posses- 
sion of the owner, was then too a case of very rare occur- 
rence. But as commerce increased, personal property be- 
came an object of much greater importance; it then com- 
posed in many instances, the mass of very large fortunes. 
The public mind had somewhat shaken off the influence of 
religious superstition. The statute of 31st Edward I, 


il 

H 

| 

‘ 

| tle effect, and would have been looked on in those times as 
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was the first step ina system of legislation, that finallysanuary 1ss1. 
resulted in their statute of distribution of 29th Charles.“ 
II, securing to the relations ofan intestate, the enjoyment ~— 
of the personal property. We have no authority for be- uifton. 
lieving that prior to that statute, any exception was made —-———— 
by the canons of the church, or by the rules of the com- 
mon,law, in favor of the husband, who had not reduced 
his wife’s personal property into possession during cover- 
ture. It must however be admitted, that eleme: itary au- 
thors have not treated the subject with very minute care. 
But whoever held the administration, whether he was the 
lord paramount, or the prebendary of the church, held the 
personal property after the administration, to his own use. 
The language of Mr Clancy is, ‘‘that since the statute 
of 3ist Edward III, chapter 11, by which it is enacted, 
‘that in case where a man dicth intestate, the ordinaries 
shall depute the next and most lawful frie: ids of the de- 
ceased person intestate, to administer his goods;’ it has 
been held that shiahateieniis of the wife’s goo rds | belongs 
of right to the husband; and as by the statute o f distribu- 
tions, it is provided that nothing c contained in it shall be 
construed to extend to estates ot femmes covert, that shell 
die intestate, but that their husbands may demand and 
have administration of the rights and credits, and other 
personal estates, and recover and enjoy the same, as-they 
inight have done by law, . ‘fore the making of this act; 
it follows that the husband is now entitled for his own 
benefit, to the chattels hea of his deceased 
} 








l wife, aud to all 
things in action, trust, and every other personal property, 


whether actually vested in him and redu ‘ed into posses- 


sion, or contingent, « rv recoverable only by action or suit.’ 
From this quotation, it is very clear that the learned 
author considered the right as given by the statute of Ed- 
ward III, and confirmed by the statute of distribution; if 
it had been otherwise, he would not have given the enact- 


ment of the first statute, as the period of time when this 
rule first prevailed, that the husband should sueeeed to the 
closes and chattels in action of his deceased wile. Be- 
fore the statute of distribution, as [ have befor 

all the personal property of the intestate, vested in the 
person to whom administration was granted, and the sta- 
tute of the 31st of Edward II!, had previously directed 


reinal ked, 





to whom the ordinarics should grant the administration. 

lhe exception in favor of the husband in the distribution 

of his deceased wife’s property, not reduced to aetual pos- °° 
4 e ¢ 4 
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JANUARY. 183:9eSSi0n, relates to the previous statute, and not to the com- 
Vo~mon law. Many of the profession have, I doubt not, 
Mayfield. formed an erroneous opinion of the origin of the husband’s 
Clifton. right, by not attending sufficiently to the meaning of the 

5 - expression, “as he might by law have done,”’ used as the 
exception to the statute of distribution. If thisexception 
had not been made, the wife’s personal property in action, 
at her death, would have been distributed to her relatives, 
and would have defeated the construction that the Courts 
had given the statute ef Edward III. With due defer- 
ence to the great learning of Judge Spencer, it seems to 
me that in the case in 6 Johnson, he did not attend to the 
true origin of the husband’s right, to succeed on the death 
of his wife, to her personal property in action; if he had 
done so, he never could have ascribed to it a common law 
origin. He has fallen the more readily into this error, 
from the circumstance of the statute of the 29th Charles 
II, being in force in New York; none of the English 
statutes are in force in this State, and our own statute of 
distribution essentially differs from theirs. If it was 
therefore admitted, that under our own statute, the hus- 
band would be entitled to the administration, it would not 
asin England, confer on him aright to the property, but 
it would be distributed to the nearest kin in equal degrees. 
«* If the husband has incurred and paid debts contracted by 
his wife, dum sola, it is his misfortune that he did not, 





whilst it was in his power, reduce her personal property — 


into possession. 1 am not prepared to say, that in such a 
case, he would be wholly remediless. It is possible that 
he could find relief by resorting to a Court of Chancery. 
I incline to the opinion, that chancery would charge the 
property of the wife, not in possession during coverture, 
to the extent of her debts dum sola, paid by her husband 
during coverture, if there was a deficiency of property in 
possession to reimburse the husband. We are not how- 
ever called on to decide this question. We are of opinion 
that the possession of Clifton, the defendant in this case, 
was as administrator, and that he is not entitled to the 
share that his deceased wife would have received, if the 
distribution had been made during her life. The order 
and judgment of the County Court, must therefore be re- 
versed and the cause remanded. 


Decree reversed and remanded. 


i 
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Morean, et al. v. Morean,et al. 


1. It is an appropriate office of Chancery, to enforce specific performance 
of agreements for the sale of realty. 

2. Prevention of litigation under some circumstances, forms a subject for 
Chancery jurisdiction; as where one person has a right, which various 
persons may litigate in several actions. 

3. Where A. claims of B. specific performance of a sale of land, C., D. and 
E., judgment creditors of B., may be made parties defendant to A’s. bill. 

4. And it is no objection in such case, to the interference of Chancery, that 
complainant’s right, which he seeks to quiet, has not been established at 
law; much less can such an objection avail, when the right is one pecu- 
liarly proper for Chancery jurisdiction. 

5. Privity or connection between the defendants, is not necessary in bills of 
peace. 

6. An equitable title will prevail against creditors or purchasers of one, 
having only a naked legal title. 

7. A purchaser of land is not bound to have the evidence of a mere equita- 
ble title recorded, either as to creditors or subsequent purchasers. 

8. Delivery of possession to the purchaser of land, is deemed an act equiva- 
lent to registration of the title deed, and should put every person upon 
inquiry as to the title, 


Tuis was a suit in Chancery, commenced in the Cir- 
cuit Court of Tuscaloosa county, by Calvin, Gideon, and 
Eliza Morgan, complainants, against George Morgan, 
Boyd & Suydam, David J. Boyd & Co., Weyman & Clark, 
and Lawrence & Keese, defendants. From the bill, it 
appears that in the year 1821, the defendant, Morgan, be- 
came the proprietor of lots numbered two, sixty nine, 
seventy, and one hundred and sixty one, in the town of 
Tuscaloosa, which he had previously purchased at the go- 
vernment sales; that he agreed to sell said lots to the com- 
plainants, in consideration of a large sum, whieh he was 
then owing them; and that in as much as he had not re- 
ceived the patents from the government, he gave a bond 
conditioned for the conveyance of title to the three first 
described lots, and entered into an agreement for the con- 
veyance of title to lot numbered one hundred and sixty 
one. The time fixed for perfecting the title, was upon 
request, after the reception of the patents. It further 
appears, that the complainants have been in possession 
since the purchase, and that the change of ownership has 
been a matter of public notoriety in the town of Tusca- 
loosa. The bill further alleges, that the co-defendants of 
Morgan, in 1824, became his judgment creditors, and 
have had executions levied on said lots. It is also alleged, 
that the defendant, Morgan, has failed to perfect the titles 








ie 





384 CASES DETERMINED IN THE 


ganvary 19n0f the complainants, though he has received patents for 

the lots; and the bill prays that the defendant, Morgan, 
Money etal. may be decreed to convey title, pursuant to his undertak- 
Seine, etal. ing, and that the other defendants be enjoined from enforc- 
ing a sale, under their respective executions. The defen- 
dants, Boyd & Suydam, David J. Boyd & Co., and Law- 
rence & Keese, demurred; the other defendants were not 
in Court. The cause was submitted in the Court below, 
upon the demurrer, and a decree was rendered sustaining 
the demurrer, dismissing the bill, and dissolving the in- 
junction, for the want of equity in the bill. The com- 
plainants brought the cause to this Court, and assigned as 
eA error in the record, the sustaining of the demurrer, the 
dismissing of the bill, and the dissolution of the injunction. 








" Exxs, for the plaintiffs. In arguing the assignments of 

* error, the points I shall make, are first, that the bill i is cer- 

tainly sustainable aste George Morgan. The suit is for 

a specific performance, and it is alleged that the considera- 

tion of the contract was adequate, and that possession of 

the premises was delivered to the vendee. ‘The remedy 

on the covenants of the vendor would have been inade- 

* quate, as he was insolvent, and moreover, the premises 
contracted for have risen considerably in value. There- 

fore, a specific performance by Georg e Morgan, certainly 

a1 Mad. Ch. was the proper remedy.4 No chancellor for the last hun- 
—y Pe my dred years has refused to enforce a specific performance. 


Rep. The next question is, whether the muerte against the 
61 Nad. Ch. 
365. 


creditors of Ge orge Morgan, 1 is proper. A prior equity 
¢1 P. Wms. is superior to any lien of the judgm ent crodihacns A fair 
an purchase and payment, previous to the rendition of judg- 


ments against the vendor, creates good title in the vendee 


_d Campbell, against the Slanianl creditors.¢ The case cited in Lit- 


i Lteeedl. tell’ s cases, decides that although a second sale of the pro- 
eases, 358, perty has taken place, still a conveyance under the first 
sale may be compelled. Woulkt it not then be proper for 
courts of equity to interfere, to prevent further sale, as 
well as to enforce aconveyance under the first purchase? 
The true principle was doubtiess mistaken in the decree. 
The great point of inquiry is, whether a prior equitable, 
is superior toa subsequent legal title. Ifour anes be supe- 
rior, where is the objection to this proceeding? If the 
judgment creditors go on to sell, an inquiry must hereafter 
arise as to the superiority of the liens; that is oe only 
inquiry here as to the judgment creditors. What injury 
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then will be done them by raising the same inquiry insanvary 1991 
another shape and a little sooner? Fvn~ 
But there is another view of the subject, which I wish Sengateahel. 
to present. George Morgan and a part of the judgment Semen, evel. 
creditors, did not appear to this suit in the Court below, 
and yet the decree dismisses the bill as toall the defen- 
dants, notwithstanding a clear equity is shewn as regards 
George Morgan. When part of a bill is demurrable, and 
part not, a general demurrer will not be sustained.¢ Au- @ 1 John. Ca- 
thority sustains this fully. Then the bill should have been ** re 
sustained and continued as to George Morgan, if not as to 
the other defendants.® In the case cited in Minor’s Re- 4 Minor’s Ala 
ports, it is held to be matter of discretion with the com- as 
plainant to proceed or not, against defendants who have 
not appeared. 








Stewart, argued for defendants in error. 


jy JUDGE COLLIER. The facts of this case bring 

before us for examination, the following questions, lst. was 

it competent for the complainants to exhibit their bill for 

a specific performance against the defendant, George Mor- 

gan; 2d, could the judgment creditors of Morgan, be com- 

. pelled to litigate with the complainants, their right to have 

the lots in question sold, for the satisfaction of their judg- 

ments? 3d. have the judgment creditors acquired a lien 

upon the lots, paramount to the equitable title of the com- 
plainants! 

Ist. The right of the complainants to exhibit their bill 
for a specific performance against the defendant, George 
Morgan, was not denied by the defendant; it may there- 
fore be sufficient to remark, that it is the appropriate office 
of chancery, to enforce the specific performance of agree- 
ments for the sale of land. The doctrine upon this “sub- 
ject is extensively considered in Maddock’s Chancery, 

288, ef post, and in the appendix to Reeves’ Domestic Re- 
lations, 379, where he treats of the powers of chancery. 
2nd. The prevention of litigation under some circum- 
stances, formsa subject for chancery jurisdiction. Where 
a person has a right, which various persons may contro- 

vert in different actions, to prevent multiciplicity of suits, 

equity will lend its aid, and direct an issue to try the right. 

Let us inquire if the facts of this cause do not bring it 

within the operation ofthis rule. It is alleged in the bill 

that there are several lots levied on, as the property of the 
49 
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JANUARY 1sefendant, Morgan. Now each of these may be purchased 


Morgan, et al. 


v. 

Morgan, et al. 

a2 Atk. 483, 7 
and 1 Har. 
C. 106. 





> 62 5.Ch. Rk. 


cl Mad. Ch. 
138, 


d1P. Wms. 
278. 


e Littell’s sel. 
cases 308, 


by different persons, and the complainants subjected to an 
action, at the suit of each purchaser, to try the title. In 
this point of view, the case is clearly within the principle, 
on which chancery entertains bills of peace. In Lord 

enham v. Hubert,¢ Lord Hardwick observes, “it is 
certain where a man sets up a general exclusive right, and 
where the persons who controvert with him are numerous, 
and he cannot by one or two actions at law, quiet that 
right, he may come into this Court, first by a bill, which 
is called a bill of peace, and the Court will direct an issue 
to determine the right.”’ 

It is no objection in such case, to the interference of 
chancery, that the complainant has not established at law, 
the right which the bill seeks to quiet; if the parties who 
controvert it are so numerous, as to render an issue indis- 
pensable, to save multiplicity of suits, chancery wil! enter- 
taina bill.6 In the case before the Court, we incline the 
less favorably to an objection, that the complainants were 
premature in seeking to coerce the defendants to litigate 
their rights, to subject the lots in question to their judg- 
ments, because from the shewing made, the complainants 
could not defend their title at law, and would evidently 
be compelled to resort to chancery to make it available; 
and hence it cannot be important in point of law, whether 
the complainants be now permitted to assert their equitable 
title, against the judgment ereditors of the defendant, Mor- 
gan, or wait until actions shall be brought against them, 
to recover the possession of the property by the purcha- 
sers, under their executions. It is not conceived to be 
necessary in bills of peace, that there should appear to be 
any privity or connexion between the defendants. There 
are cases where bills of peace have been brought, though 
there has been a general right claimed by the plaintiffs, 
and yet no privity between the plaintiffs and defendants, 
nor any general right on the part of the defendants.¢ 

3d. It may now be considered as settled beyond dis- 
pute, that the equitable title shall prevail against the cred- 
itors and purchasers of him who has a naked legal title. 
In Finch v. Earlof Winchelsea,¢ it was decided that if 
an individual agrees to purchase an estate, and pays the 
purchase money, his equity is paramount to that of one 
who becomes a judgment creditor of the vendor, after the 
agreement and before the title is consummated. ‘To the 
same effect isthe case of Campbell, et al. v. Mosely.¢ 
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It may be observed, that the complainants were not com-janxvary 1831 
pellable, in order to secure their titles, to have their bond —"v™~ 
and agreement for a conveyance registered, either as oe al. 
against purchasers, or creditors. Bui had registration been Morgan, et al. 
required by law, the defendants could not successfully 
insist on its omission; for the delivery of possession by 
the defendant, Morgan, to the complainants, would be 
esteemed an equivalent act, and such as should put every 
man ordinarily cautious, upon inquiry, as to the title.¢ @ Ante 233. 
Hence, we believe that the jurisdiction of chancery is sus- 

tainable, and that the decree of the Circuit Court is erro- 

neous. We therefore direct, that the decree be reversed 

and the cause remanded. 








Reversed and remanded. 


Cmer Justice Lirscoms, and Jvpees Wnirr and 
CRENSHAW, not sitting. 


Dats y. Tue Governor. 


1. The act of 15th December, 1621, conferring a military title, and settling 
an annuity for life upon Samuel Dale, for services rendered, and losses 
sustained in the Creek war, as set forth in the preamble thereto, was an 
act of ordinary legislation, and created no obligation, or contract on the 
part of the State, nor vested any interest in the annuity, until paid. 

2. And even had such services and losses constituted an imperfect obliga- 
tiou on the State, and had the statute of 1821 ripened it into a perfect 
one, the plaintiff would still have been bound to establish them by proof, 
before he could recover. 

3. It was entirely competent for the legislature to repeal said statute of 
15th Deceniber, 1821, at any subsequent session, and the act of 3lst De- 
cember, 1823, repealing the same as to the annuity, was not unconstitu- 
tional. 


Tus case brought up for revision, a judgment of the 
Circuit Court of the county of Monroe, rendered against 
the plaintiff below, who is also plaintiff in error, at Octo- 
ber term, 1828. I'rom the record, it appears that the first 
process in the cause was a writ of capias ad responden- 
dum, issued by the clerk of said Circuit Court against 
‘John Murphy, Governor of the State of Alabama,” by 
which he was required ‘‘to answer to the plaintiff in a plea 
that he render unto him the sum of,” &c. “which is due 
him by the State of Alabama, and unjustly detained from 
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January isziim to his damage, &c.’? The indorsement on the writ, 


shews that the action ‘*was brought to recover the amount 
due the plaintiff by the State of Alabama, by the provis- 


The } ions of anact of the legislature of the State passed 15th 


December, 1821, allowing the plaintiff the half pay of a 
colonel in the army of the United States. ”’ 

The declaration “complains of John Murphy, Governor 
of the State of Alabama, who hath been summoned as 
Governor as aforesaid, to answer unto the plaintiff ina 
plea, that he render unto him the sum of &c. which is due 
him by the State of Alabama, and unjustly detained from 
him. For that, whereas, by acertain act of the general 
assembly of the State of Alabama, passed on the 15th day 
of December, in the year of our Lord, one thousand eight 
hundred and twenty onc, it was recited and enacted,”’ that 
‘whereas, the territory now composing the State of Ala- 
bama, was during our late contest with the British govern- 
ment, subjected to all the hardships and cruelties, which a 
relentless war, waged by the merciless savage, is calcu- 
lated to produce; and whereas, our venerable citizen, Co- 
lonel Samuel Dale, was first to interpose his aid, and save 
its defenceless inhabitants from Indian rapine, and Indian 
barbarity; who during our-bloody conflict with the Creek 
Nation, was exposed to privations, hardships and diflicul- 
ties, that have impaired his constitution, and reduced him 
to indigence; and whereas, the said Colone] Samuel Dale, 
not having it in his power, from the situation of the coun- 
try, to produce to the general government, sufficient 
vouchers to prove his services, his sufferings and his losses, 
by which he has failed to receive even justice from that 
quarter. And whereas, we the representatives of the peo- 
ple of the State of Alabama, feeling ita duty we owe to 
ourselves and our constituents, not only to remunerate 
him for losses actually sustained, but also to compensate 
him for his distinguished services. ‘Therefore, be it en- 
acted by the senate and house of representatives of the 
State of Alabama in general assembly convened, that the 
treasurer be, and he is hereby required, to pay to the said 
Colonel Samuel Dale, half the pay now allowed by the 
general government, to colonels in the army of the United 
States; and that he is hereby declared a brevet brigadier 
general in the militia of this State, and shall rank as such 
whenever called into the service of the State; and the 
governor is hereby commanded to eommission him accor- 
dingly; and the treasurer is authorized and required to pay 
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first day of January. in each and every year, the half pay 
as aforesaid, for and during his life, out of any money in 
the treasury not otherwise appropriated.’ ”’ 

The declaration then alleges, that the pay of colonels in 


the army of the United States, is fixed by law at seventy 


five dollars per month, and that after the sum demanded by 
the declaration became due, the plaintiff demanded of the 
treasurer, payment of what was due him under said statute, 
which was refused, although there was money in the treas- 
ury sufficient to pay the plaintiff thatsum. The case was 
tried by a jury, but upon what plea the issue was made up, 
the record does not shew. ‘The jury returned a special 
verdict, by which they find the facts alleged in the decla- 
ration; and they further find that by an act of the general 
assembly of the State of Alabama, passed the Ist day of 
January, 1823, entitled ‘‘an act to repeal in part, an act 
passed the 15th December, 1821, concerning Colonel 
Saml. Dale,’’ so much of said act, passed 15th December, 
182i, as entitled the plaintiff to rank as brigadier general, 
was repealed; and that by asubsequent act of the general 
assembly of said State, passed the 31st day of December, 
1823, entitled *‘an act to repeal so much of an act passed 
the 15th day of December, 1821, as allows Samuel Dale 
the half pay of a colonel in the army of the United States 
for life,’’ it was enacted that so much of the aforesaid re- 
cited act, as allowed the said Samuel Dale the half pay of 
a colonel in the army of the United States, be thereby re- 
pealed. The jury then refer the conclusion of law upon 
the facts found to the Court, whether John Murphy, Go- 
vernor of the State of Alabama, is indebted to the plain- 
tiff. If the opinion of the Court be in favor of the plain- 
tiff, they then find that the sum demanded is due to him 
with damages for its detention; but if the opinion of the 
Court is adverse tothe plaintiff, they then find that Johu 
Murphy, Governor as aforesaid, is not indebted to him. 
On this finding, the Court rendered a judgment in favor of 
the defendant; and in this, it is alleged the error consists. 


Gorpon, for the plaintiff in error. 
Hvurcuison, for the State. The action in regard to par- 


ties and process, was misconceived and not sustainable. 
The legislature had been required to prescribe the mode 
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and form for suits against the State.¢ The actof 1520, art. vi, see 9, 
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* sanvaky 183:92Ve the mode of petition to this Court, with notice to the 

"7 ~~ attorney general; and gave jurisdiction to a commission of 

Dale —_two of the judges. In the language of the constitution, 

The Govern- this statute required the suitto be against the State, the 

or- judgment to be for or against the State, and if against the 

aLaws of Ala >tate, to be certified to the speaker of the house.¢ The 

771. act of January, 1827, requires the suit to be by summons, 

but against the State, the summons to be served on the 

governor; but the judgment to be for or against the State, 

and the Circuit Court is invested with jurisdiction. Here 

the governor has been arrested, notsummoned. He was 

not individually, or officially liable for the demand; there 

b Livingston should have been such liability. If it had been decided 

Hi yeg@Pch against him, how should the judgment have been executed? 

101. If collected from the governor, what power or process is 

there to reimburse him? Had the action been proper, the 

proof did not sustain the declaration. It is not found that 

there was a sufficient surplus in the treasury, not otherwise 

appropriated. On that condition the annuity or pension 

was payable; hence the ability to perform it was an assen- 

tial averment. The Court below could not judiciaily 

know the state of the finances. Proof then was plainly 

indispensible and not given. 

I shall presently show this was a benefaction,a gift, a 

/ gratuity: assuming it as such now, acceptance on the terms 

of the statute should have occurred to create a vested right, 

the subject of an action; it does not appear either by aver- 

ment or proof, that the benefaction was accepted, or the 

office created, consummated by commission or qualifica- 

tion. A promise to give must be on sufficient cause, and 

¢ 2 Poth. 21, be accepted on the termsproposed.c A delivery of pos- 
Wood v. Ed- . * aaggie : - Nt 

wards, 19 Session of what is given, is essential to the validity of the 

John. R. 205. gift.¢ Until delivery, the promisser may revoke the pro- 

a. John. R- mise. A promise to pay asa gift is not actionable. A 

R. 26. 10 note to pay money asa gift, is without consideration and 

py yes nude.¢ If I promise to give you the corn growing in my 

Pearson, 7 ficld, and when ripe you enter and take it, you are a tres- 

foNebie’ ~< passer.f A mother promises to give to her sona slave 

ith, 2 not born, when born and until the promise is consummated 

John. R.52. it isno gift.s A father gave to his son his note at sixty 

Fitusted, 19 days for $i000; this was not donatio mortis causa, not 

John. R. 188. 4 gift of money delivered, but it was a promise to give, 

A Fr _and the blood and affection were not suflicient cause to 

Cox, I2 John SUpport such simple executory agreement.* If the stat- 

R. 145. ute had created vested rights; if the donation had been 


| 
Smith 
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consummated by acceptance and qualification, and the ac-sayvary ses 
tion well brought, judgment on the verdict could not have 
been given in favor of Dale. On what data were the _ 
$3042 as damages on the debt calculated? It isquite im- The Govern- 
possible to conceive; and it was not legally possible either or. 
to reform the verdict, or give judgment for that premium 
out of the public pocket! 

This, as a legislative grant or office, was unconstitu- 
tional. Toremunerate the losses and compensate the ser- 
vices of Colonel Dale, in the war with Britain and the 
Creeks, the military office of brevet brigadier, and the half 
pay of a colonel are given. The legislature have given 
the consideration; we may take the whole statute to find 
the consideration or inducements.¢ No exclusive sepa-a 1 Kent's 
rate public emolument or privilege can be given, except Com. 6m 
it be in consideration of public services. Was this con- 4 Con. Ala. 
sideration one passed, or one to be concurrent with the art. & 
emolument or privilege to be given? When the conven- 
tion sat, what debis had Alabama territory contracted; or 
what services had been rendered her, which might have 
been in the mind of the convention, as proper to be saved 
by the salvo of the clause, “but in consideration of public 
services?”’? None existed. Is it not then likely the con- 
vention were looking to the future exigencies and destinies 
of the nation about to emanate? The charter they were 
framing, was to provide for the offices of governor, judges, 
&e. and the compensation and privileges of these were to 
be exclusive, yet in consideration of services. All other 
officers, not enumerated, but which should become need- 
ful to the public, were to be in consideration of public ser- 
vices; services coeval, continous and ceasing with, the 
emolument and privilege of the office. This seems to 
have been the general principle pervading the whole in- 
strument. <A prospective consideration being the basis of 
the emolument or privilege, and that consideration of a 
public nature, equivalent to the thing given, no injustice, 
no evil could result. If the wants of the State should re- 
quire the creation of adebt,a perfect obligation might 
arise, and the payment of the debt would not be conferring 
an emolument or privilege. It was not likely the State 
would wantan office without some public service or duty 
attached to it, and attaching an emolument to a name, was 
what had too often occurred to the prejudice of the bur- 
then bearing people. 

Did the convention intend to vest the legislature with 
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yanuary 1sUDlimited powers and discretion, to draw upon the public 
treasure, for any and every object which caprice, delusion, 
Dale — faction, or corruption might suggest; to call any thing a 
The Govern- public debt or service, and tax the people to satisfy it; to 
or. carve out of the treasury, life estates for its favorites? 
Allow the consideration in the clause to be a passed, or 
even present, but not future consideration; allow it to be 
constitutional, because the legislature may adopt it, and 
what barrier can be raised against the sinecures, the satel- 
lites and pensioners of encroaching power? The histories 
of other nations were before the convention! If we may 
look to the consequences of a statute, let us look to the 
consequences here, as well in sanctioning this act, as in 
@ United S. giving construction to the clause of the constituticn.< 
So) ze Fieber, “Similar elauses in other constitutions have been held to 
relate to considerations not of a prospective and continu- 
® 2 Murphy ous nature, and to exclude such, as void.? It is insisted 
$60. 9Cran- that this was a legislative grant, founded on a valid con- 
sideration, and that the act of 1823, repealing the grant, 
was void. It is conceded that if such had been its char- 
acter, the subsequent law would have been void. If Dale 
had rendered services for the State at her request or causa- 
tion; had sustained losses in that service; and the legisla- 
ture had ascertained the value and amount, and directed it 
to be paid, this would not have been a separate exclusive 
emolument or privilege, nor in the least prohibited by the 
constitution; but a debt and contract to pay it. Subse- 
quent legislation could not have annulled the act of recog- 
nition. This principle is consistent with the constitution, 
and all civil, political and natural law. Thus in Fletcher 
| ¢ 6 Cran. 125. », Peck,€ it was not with Georgia to repeal the compact 
with Cox & Maher, after receiving the money she asked, 
and making the grant she promised. Nor could New 
@ 7 Cran. 164. Jersey,@ pass an act destroying a privilege or right she had 
imparted to the Delawares, in the exchange of lands with 
them. Neither could the private property, acquired by 
the ecclesiastical corporations of Virginia for value, and 
under the sanction of law; nor that similarly acquired by 
Dartmouth College, be disturbed by revolution or legisla- 
° i > tion.e In Green v. Biddle,f and People v. Platt,s the 
518. | grants sought to be impaired, had been on consideration 
J 8 Wheat.R paid to the grantor. In Foy’s case,4 the University had 
g 17 John. R. been established under the constitution, for public educa- 
95 tion; the services of that institution were to be continued 
fer public benefit. 
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But what were the services here performed? Merito-s,xvany 1831 
rious and chivalrous no doubt, but they were either gratul- —"v “~~ 
tous, or performed in the war of the United States with ale 
Britain and the Indians. To say they were for Alabama, The Govern- 
is to do violence to the truth of our history and memory. or. 
Alabama did not exist as a state or territory; had no po- 
litical existenc@yother than as part of the United States. 
Taking theact as true, Dale was fighting in the war of the 
United States. The preamble admits he had received 
something from the general government, by stating he had 
not received what justice required. As aterritory, state, 
or separate political society, Alabama had not caused him 
to serve or suffer; had not been conscious of his services 
and sufferings. He acted under the United States, who 
had the power and the means to employ, recognise, remu- 
nerate and compensate. To declare war, and pay the ¢ Con. Uy 
debts of that war, and all other national debts, and to pro- isisest, 10, 
tect from invasion and violence, each part of the national 11,44, 
domain, were powers and duties sufficient to embrace 
Dale’s claim. To the fund provided for that purpose, 
Alabama, since a State, has contributed her lawful propor- 
tion. Incidental to these great powers, may be embraced 
a prohibition to any and each of the States; at least it re- 
mains to be settled upon principles of constitutional law, 
that a State may create a separate military pension list, and 
tax her people to support it. There was then no civil or 4 Golden v. 
political debt due from Alabama to Dale, unless it might {fince 93 
have been’gratitude for generous valor, and sympathy for 313. 
his losses. But gratitude is not a principle recognised in 
any civil code, as one of civil or perfect obligation. Ife Coagers 
gratitude constituted a debt of perfect civil force, then not oe 9 
Dale alone, but all the generous brave, whose hands 
gleamed on the frontier, or the widows and orphans of 
those who fell, should have been grouped in the benefac- 
tion. This would have been too heavy a charge. Yet if 
the constitution may embrace past considerations, and if 
any thing called gratitude or sympathy, may be esteemed @ 4 Jobn. R. 
sufficient, the charge may be swelled in process of time, ja," outers 
to a national debt, not foreseen by the convention or peo- Com. 365- 
ple. There must be aconsideration.4¢ 

There being no valid consideration, the statute was a 
gratuity, so far as the money is separable from the office. 
However questionable the legislative power to give away 
the public fund, at least a promise to give should have 
been accepted on the terms proposed, and the money re- 

50 
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yanuary isnceived, to consummate the gift or gratuity. See the au- 
7 vV~ thorities above cited. A demand in 1827, is not an accep- 
Dale _—tanceof a gratuity offered in 1821; but the Governor was 
The Govern- to commission Dale as brigadier, and in that character he 
or. was to receive; neither commission nor qualification ap- 
pear. This was a military appropriation, and being for 

a Con. Ala. the life of Dale, was void.¢ it this were an office, it was 
_ created for the public good, and subject to be abolished by 
the creating power, when deemed needless to sustain it. 

This could be done unless there were an express prohibi- 

me om tion in the constitution. It was not in the power of the 
Wheat. Rep. legislature to confer it on any one;¢ nor could it be con- 

_ 627, 628, 629, ferred for life.¢ By the grant, Dale may be called into 
Ala. S€tvice; this is in the body, not preamble of the act. Mil- 


iw. militia.” itary service is expected of him during life, if needed. 


Ala. i, This too isa consideration. ‘The pension or pay is to be 
given to him as brevet brigadier general. By the very 
terms of the grant, he is to serve and be paid as such, and 
not as Samuel Dale; we cannot close our eyes to this. 
The grant in regard to the office being void, and the pay 
being attached to it, both must fall.¢ 


SHORTRIDGE, On same side. 
Bagesy, in conclusion. 


By JUDGE TAYLOR. Several points have been 
made by the counsel for the plaintiff in this case, but as 
my opinion on one of them, disposes of the case, so far as 
I am concerned, I shall notice only that one. It is the 
second in the order in which they were made, and is as 
follows, viz: ‘‘the act of the general assembly of 1821 
was a contract, which that body had a right to create, and 
the act which repealed it, was unconstitutional and void.” 

It is of the utmost importance that we should come to a 
correct conclusion, as regards the nature of this act. If 
indeed it bea contract, there cannot be a doubt of its bind- 
ing force upon the parties, although the State forms one 
of those parties; end thatit requires the consent of both 
to rescind or annulit. This question has been often de- 
cided by the highest judicial tribunal in the United States, 
and is too evidently embraced within that provision of the 
federal constitution, which provides, that ‘‘no State shall 
pass any law, impairing the obligation of contracts,’”? now 
toadmit of doubt. 
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Probably it may be advantageous to examine some Of, axvany 1831 
the cases on this subject, decided by the Supreme Court of ~“>+™.- 
the United States, and compare them with the case before —_— ale 
us, that we may ascertain what effect those decisions should The Govern- 
have upon the determination of this case. The first case or. 
of this kind which came before that Court, was the cele- 
brated one of Fletcher v. Peck.4 The legislature of 4 6Cranch R. 
Georgia, by an act of the 7th of January, 1795, author- , 
ized the sale of a large tract of wild land, and a grant was 
made by letters patent, in pursuance of the act, to anum- 
ber of individuals, under the name of the Georgia Com- 
pany. Fletcher heldadeed from Peck, for a part of this 
land, under a title derived from the patent: by which deed 
Peck had covenanted, that the State of Georgia was law- 
fully seized when the act was passed, and had good right 
to sell, and that the letters patent were lawfully issued, and 
the title had not since been legally impaired. The action 
was for breach of covenant; and the breach assigned was, 
that the letters patent were void, for that the legislature of 
Georgia, by act of the 13th of February, 1796, declared 
the preceeding act to be null and void, as being founded in 
fraud and corruption. ‘This directly brought before the 
Court, the question, whether the legislature of Georgia 
could constitutionally repeal the act of 1795, and rescind 
the sale made under it. 

The Court declared that when a law was in its nature a 

contract, and absolute rights have vested under that con- 
tract, a repeal of the law could not divest those rights, nor 
annihilate or impair the title so acquired. A grant was a 
contract within the meaning of the constitution. The 
words of the constitution were construed to comprehend 
equally executory and executed contracts, for each of them 
contains obligations which are binding on the parties. <A 
grant is a contract executed, and a party is always estopped 
by his own grant. A party cannot pronounce his own 
deed invalid, whatever cause may be assigned for its inva- 
lidity, and though that party be the legislature of the State, 
It was accordingly declared, that the State of Georgia, 
having parted from the estate of the lands, and that estate 
having passed into the hands of a bona fide purchaser, for 
a valuable consideration; that State was constitutionally 
disabled from passing any law, whereby the estate of the 
plaintiff could be legally impaired and rendered void. 

Now in what does the similarity of the case of //elcher 
v. Peck,to the one under consideration consist? Ne 
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State of Georgia had sold the land for a valuable consid- 
eration, and conveyed it by deed tothe purchasers. The 


The Govern- title was actually vested in the grantees, and the contract 
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executed. But had it been only executory, it would have 
been equaily obligatory. Had the purchasers agreed at a 
future day to pay, and the State, in consideration thereof, 
agreed to convey the lands, this would equally and mani- 
festly have been acontract. The only questions involved 
in the case were, does the constitutional provision extend 
to contracts made by States; and has a State, being a party 
to a contract, a right to declare that contract void, for fraud 
committed by its own government, in the execution of 
that contract, upon the rights of those it represented. 

Surely that case gives us no information in the inquiry, 
does the law of 1821, constitute a contract between the 
plaintiff and the State of Alabama? In the one case, 
there was a purchaser, and consideration paid; and in re- 
turn for that consideration, a grant executed with all re- 
quisite formalities, vesting the title of the grantor in the 
grantee. But had there been no consideration paid, the 
grant would have estopped the State of Georgia from as- 
serting any claims to the lands. She constituted one party, 
the grantees the other; and it required the concurrence of 
both parties, and that too before third persons became in- 
terested, to annul the grant. Ifthe State of Alabama had 
sued Samuel Dale for the money which had been paid to 
him before the repeal of the act of 1821, then he might 
have insisted, that notwithstanding an act requiring him to 
refund, he had a vested interest in the amount he had re- 
ceived, of which no subsequent act of the legislature of 
Alabama could deprive him. 

The case of the State of New Jersey v. Wilson,@ is 
also entirely similar to that of Fletcher v. Peck, in its prin- 
pe There, in consideration that the Delaware Indians 
released to the State of New Jersey, their right to certain 
lands, the legislature declared by Jaw, that other lands pur- 
chased for the Indians should not be subject to taxation. 
The Indians subsequently with the consent of the legisla- 
ture, sold the lands thus acquired, and the legislature by 
subsequent enactment, imposed a tax on those lands. This 
was determined by the Supreme Court of the United 
States, to be in violation of the contract made with the 
Indians; the benefit of which, accompanied the title, and 
therefore void. Every thing contained in this case, con- 
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to the lands previously held by them, gave a valuable con- 
sideration for those they acquired, and their exemption 
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from taxation. The Court certainly would not stop to The : 


consider whether the guid pro qno, was of equal value 
ornot; the thing to be considered was, did the legislature 
pass the act exempting the lands from taxation, as an ordi- 
nary law, or wa$ita contract between the parties? It cer- 
tainly possessed all the essentials of a contract between 
parties, making a mutual agreement. 

Suppose the 4ndians had parted from nothing, and the 
legislature had enacted, after reciting in the preamble, that 
this nation had continued at peace, while others had waged 
war against them, and that in consideration thereof, their 
lands should be forever free from taxation. I ask, would 
this have constituted a contract? could not a subsequent 
legislature repeal this statute, and impose a tax upon those 
lands? In my opinion, nothing could be plainer. The 
general assembly cannot, by declaring an act perpetual, 
render it so. The interest of the community, to which 
that of any individual is subordinate, forbids that such a 
power should be possessed by them. An act in such case, 
declaring that such lands never should be taxed, would 
have no more effect, than one which simply exempted 
them from taxation, which might be repealed at any subse- 
quent session. 

The case of Dartmouth College v. Woodward, has 
also been cited by the plaintiff. In the investigation of 
that case, the inhibition upon the States to impair by law, 
the obligation of contracts, was elaborately discussed at 
the bar,and ably considered by the Court. Dartmouth 
College was incorporated by a charter from the King of 
Great Britain in 1796. The legislature of New Hamp- 
shire, by act of assembly, undertook to vary the charter 
in essential points; to institute a number of additional vis- 
itors, and in fine, to exercise a complete control over it. 
Chief Justice Marshall, in delivering his opinion, says that 
“the charter was a contract, to which the donors, the trus- 
tees of the corporation, and the crown, were the original 
parties, and it was made on a valuable consideration, for 
the security and disposition of property.”? Nothing can 
be more clear than this. Individuals associate themselves 
together, and unite portions of their property, for the pur- 
pose of advancing a beneficial object; that of the educa- 
tion of youth, the advancement of religion, or such other 
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sanuany 1s3:0bject as they feel most deeply interested in. They be- 
lieve they can promote their views, acquire public confi- 
Dele —_ dence, and probably enlarge their means by being incor- 
The Govern- — they obtain a charter on such terms, as they be- 
ieve tend to effect these purposes; can this have the effect 
of placing their funds and institutions in the hands and at 
the mercy of the legislature? Certainly not. Is it not 
evident that the charter was sought merely to give addi- 
tional energy and efficacy to the association, and that if 
they had supposed it would have had a contrary effect, and 
vested the property they had given for the purpose, in the 
power of the State, to be perverted to any other purpose 
it might think proper, no act of incorporation would ever 
hero kane asked for or accepted? The relinquishment of 
all private control over the property bestowed upon the 
corporation, is a consideration for the charter; and there 
is therefore in these cases, and of course was in the in- 
stance of the charter by which Dartmouth College was 
incorporated, a contract which cannot be varied by either 
of the parties. Justice Story, in delivering his opinion in 
this case observes, ‘government cannot revoke a grant, 
even of its own funds, when given to a private person, or 
to a corporation for special purposes or uses.”’? This is 
carrying the doctrine as far as any obitfer dictum extends 
it, which can be found in the books; and yet it is probable 
this position would, were a proper case to arise, be sus- 
tained by the judicial tribunals of the country; that the 
first branch of it would, there can be no doubt. A grant 
made by government to a private citizen, could not be re- 
scinded at pleasure, any more than a grant made by one 
private individual to another. After the interest had 
vested in either case, the subject of the grant would be be- 
yond the power of the grantor. Yet in all the cases deci- 
ded by the Supreme Court of the United States, there is 
notone embraced by this part of Judge Story’s opinion. 
A valid consideration was paid in every instance, in which 
we find judgments of that Court invalidating a law of a 
State, intended to abrogate a right vested under a previous 
statute. In all these cases, however, we find the Court 
iterating and reiterating the declaration, that it is a matter 
of the utmost delicacy to examine into the constitutional- 
ity of a statute, passed either by the federal, or a State legis- 
lature; and that whenever it is at all doubtful, whether 
the statute be a violation of the constitution, it is the duty 
of the Court to enforce it. 
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I come then to examine the statute on which the suit inj, xyary 1931 


this case is founded, that we may ascertain whether it 
comes within the description of a contract given in any of 


the cases which have been cited; whether the statute of phe Govern- 


i821 in favor of the plaintiff, was a contract vesting in 
him a present interest in the amount to be paid him under 
it during life, or whether it was an ordinary act of legis- 
lation, liable to be repealed at any future time. It must be 
borne in mind, that all the decisions to which I have re- 
ferred, expressly turn upon a provision of the constitution 
of the United States. Let that provision be repealed, and 
full effect would be given to all those statutes. The legis- 
lature, where not restricted by constitutional law, can with 
impunity violate all its contracts; and although the judi- 
ciary might view their proceedings as unjust, and feel 
every wish to rescind them, it would be compelled to en- 
force the statute. There must, therefore, of necessity be 
a difference observed in the construction of the acts of in- 
dividuals, and of a legislative body. The interests of so- 
ciety require that the law making power should only be 
confined within the plain boundaries of the constitution. 
It would indeed be impolitic, if policy alone were con- 
sulted, for the Courts to declare every act passed by differ- 
ent legislatures, providing for the annual payments of 
sums of money in future years to individuals or corpora- 
tions, without consideration, to be irrevocable. Great 
injury mightresult from such a course of decision. Men 
favorable to a particular course of policy, by accidentally 
forming a majority in one legislature, might entail upom 
the country, inconceivable evils, or secure a course of 
policy directly adverse to the opinions and wishes of a 
large majority of the community, and of all subsequent 
legislatures. 

[t is urged upon us that the statutue of 1821, in favor of 
the plaintiff, was passed for a valuable consideration; that 
this consideration is admitted in the preamble, which 
amounts to clear proof of the fact; being an admission of 
the party interested; that although the consideration was 
a past one, yetit constituted such an imperfect obligation 
on the State, as to make a subsequent promise to pay, bind- 
ing. The title of the act, is ‘‘an act expressing the grati- 
tude of the State of Alabama for the services rendered by 
Samuel Dale to this State.”” So far as the title can aid us 
in ascertaining the object of the general assembly, that 
object was not to make a grant to, or enter into a contract 
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ganvary 1s3:With the »plaintiff, for a valuable consideration; but to 
make a donation, for the purpose of evincing their grati- 

Dale tude tohim. Itis not necessary to enter intoa labored 
The Govern: diseussion, to prove that a promise arising from gratitude, 
or. is not binding; that has been admitted in the argument. 
But it is insisted that the preamble contains an acknowl- 
edgment of a valuable consideration, and that when the 
terms of a statute are plain, the title can never be resorted 
to for the purpose of varying the evident meaning of the 
statute. it is true, that not only his persoial exertions and 
hazzards are adverted to in the preamble, but it is also 
stated that he was reduced to indigence, by his exertions 
in the war against the Creek Nation of Indians. But I 
would ask, are these admissions made in a way to satisly 
the reader, that the legislature had proof of the facts set 
forth in the preamble? So far from it, that it appears to 
me no person can read this preamble, and believe. there 
was any such proof. It contains internal evidence that it 
was an effusion of that gratitude which is spoken of in the 
title. That the amount and value of Colonel Dale’s suf- 
ferings and losses, formed no part of the inquiry; but the 
act was passed with the view of making him comfortable 
in life, froma feeling of gratitude alone. The preamble 
itself declares that the plaintiff was unable to produce to 
the general government, vouchers to prove his services, 
his sufferings and his losses; how then could he produce 
such vouchers to the State government? Itis obvious 
that he could not, and did not do so; that in passing the 
law, there was no inquiry made into the extent of those 
services, sufferings and losses; but that the legislature in- 
tended to make a donation to the plaintiff, without con- 
sidering any moral obligation which he held upon them, 
and only to reward him for his faithfulness and devotion 
tothecountry. If it were admitted that a previous im- 
perfect obligation, would make a subsequent promise, 
founded thereon, binding upon the State; in this instance, 
there is no proof that such imperfect obligation existed. 
This preamble does not furnish it. It is drawn with great 
latitude, and evidently more with the intention of eulo- 
gising the plaintiff, than of giving a plain unvarnished 
statement of his claims upon the country. The preamble, 
like the title, as a common rule, forms no part of the stat- 
ute, and can only be resorted to in aid of the construction 
of a statute, when the statute itself is doubtful and ambig- 
uous; and the reason given for this is, that they are gen- 
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safe expositors of the law. They may serve to shew —— 
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general scope and purport of the act, and the inducements 


. ° ma “—* v. 
which led to its enactment. ‘The provisions of the-act The Govern- 
itself in this instance, are plain and perspicuous, and do 


not render a resort to the title and preamble necessary; 
but resort to the preamble is had, to shew the inducements 
to the act, and that they were such as render it obligatory 
upon the State as a contract. If the preamble hasa ten- 
dency to prove this, the title which can be resorted to 
equally with the preamble, proves directly the contrary. 
The latter declares that it was an expression of the grati- 
tude of the State,and the words of the former go far to 
prove this to have been the sole intention of the aet, for its 
language is that of the highest eulogy, and nothing more. 

But if an imperfect obligation could be ripened into a 
perfect one, by the promise of a sovereign State, still 
under our constitution, the judgment in this case must be 
against the plaintiff. It will be admitted that where an 
individual is sued on a promise, the consideration of 
which is a previous imperfect obligation, not only the pro- 
mise, but that previous imperfect obligation must be 
proved. This rule certainly extends also toa State. It 
might probably be replied, that the declarations of the in- 
dividual, by which he acknowledged that obligation, would 
be sufficient. This is conceded; but high wrought enco- 
miums, and professions of gratitude would not be sufficient. 
It may be well doubted, however, whether the most expli- 
cit acknowledgment by the general assembly, that the 
services and losses of the plaintiff had been proved to their 
satisfaction, would have been suflicient. The first section 
of the declaration of rights, declares that ‘‘no man or set 
of men, are entitled to exclusive, separate public emolu- 
nents or privileges, but in consideration of public servi- 
ces.”” The legislature has no right then to grant exclusive 
emoluments, but in consideration of public services. Can 
the legislature, by an acknowledgment of public services, 
dispense with the necessity of their proof, when a Court 
of Jaw is resorted to for the purpose of recovering “emol- 
uments” which they have bestowed? Ifthiscan be done, 
the constitution may be violated with impunity. I am of 
opinion, under this section, that the plaintiff would have 
been bound to prove his losses and services, before he 
could have recovered, even had they constituted an imper- 
fect obligation, and had the statute of 1821, ripened it 
into a perfect one. 
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imperfect’obligations, can be applied to a sovereign State. 
There is much difficulty in drawing the line of distinction, 


The Govern- Netween that which does, and that which does net consti- 
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tute:such obligation, as respects individuals, and it would 
beimpolitic in the extreme, to extend it to the State and 
fefleral.governments of this union. It would havea great 
tendency to prevent the reward of merit, and to destroy 
that stimulus to extraordinary exertion, which the hope of 
this reward secures; because such reward is generally be- 
stowed in annuities, and if the statutes bestowing such an- 
nuities formed contracts, it would behoove the legislatures 
to be careful indeed how they enacted them. It is most 
certain that the statute of 1821, in favor of the plaintiff, 
would have been as obligatory without the preamble as 
with it. Ifhe has performed services, or expended a dol- 
lar more than the law imperiously required of him, in aid 
of the operations, or in protection of the citizens of the 
country, proof of the facts, and that the act was induced 
by that circumstance, would have the same effect with the 
recital in the preamble, in giving him a vested right in the 
annuity. To what conclusion would this lead? Inevi- 
tably to this, that all pension laws are contracts, and can 
never berepealed. This isa doctrine which I believe has 
never been contended for; yet pensions are always given 
in consideration of real and supposed services to the pub- 
lic, or losses sustained in the cause of the country. The 
soldier who has lost a limb in his country’s cause, has as 
strong a claim as any other on its bounty, yet the claim is 
only on its bounty; and if a statute were passed recog- 
nising that claim, and in consideration thereof, settling 
upon him, a pension to be paid annually, during life, this 
act would partake as much of the nature of a contract, as 
the statute on which this suit is founded; yet surely such 
a law might be repealed by the legislature at its next ses- 
sion. 

The result of my investigations then is, that the plain- 
tiff had no vested interest in the annuity, until it was paid 
to him; that the statute of 1821, was an act of ordinary 
legislation, which it was entirely competent for the body 
who enacted it, to repeal ata subsequent session; and that 
the repealing act was not unconstitutional. 

I have purposely omitted the questions raised by the de- 
fendant’s counsel, with regard to the constitutionality of 
the act of 1821; and that of the imperfect obligation in 
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favor of the plaintiff, resting, if any where, on the federaly,anvary*ss1 
government. Under my view of the case, it ~vas unne-—— vy ™” 


cessary to consiler these points. 
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Upon reading the act of 1821, it seems to me the ide® The Grid 


must strike every mind, that the general assembly intended 
to settle a pension on th e plaintiff; the amount het to be 
governed by any losses of property he had sustained by 
his devotion to the country, or by the real value of his per- 
sonal services; but simply regulated by that feeling of 
gratitade which is expressed in the title. To estimate in 
money, the services of a citizen, who in the time of need, 

braves every danger, and breasts every enemy of his coun- 
try, would be impossible. Yet the citizen owes all this to 
the land in which he lives. We admire the hero who has 
nobly opposed the invading foe, and almost single handed, 

and to the jeopardy of his life, repelled them, while others 
sought safety in flight; yet he has but done his duty; and 
should an annuity be settled u pon him in consideration of 
such services, it isdone not by way of contract: not to 
give an equivalent in dollars and eenis, but to express a 
country’s gratitude. I should be among the Jast to arrest 
the little streamlet whicli issued from the act in favor of 
the plaintiff; but I cannot decide that the power which 
started, is nof competent to stop the current. It is my 
opinion that the judgment should be affirmed, and of this 
opinion isa majority of the Court. 


By LIPSCOMB, Cuter Justice. The only question 
it seems to me that can be raised in this case is, whether a 
contract has been made between the State of Alabama and 
the plaintiff, by which he has acquired a vested right to 
the amountof money directed to be paid to him by the act 
of 1821. If sucha contract was enacted by that act, I 
have too much respect for the Court of which I ama 
member, fo waste time in urging any argument in favor of 
the position, that it is not only our right, but our duty, and 
one that cannot be evaded, to declare any subsequent act 
of the legi slature, abrogating the contract, wholly void. 
This doctrine is now too w el] settled to admit of acontro- 
versy. We will proceed then to inquire into the rights 
acquired by the plaintiff under the act of 1821. And the 
most favorable v lew that can be taken of it for the plain- 
tiff is, to construe it in the same way that we should a con- 
tract between two individuals. The great object in the 
construction of every instrument of writing, claimed to 
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of the parties to it; that intention, when it is ascertained, 
must prevail. Itis permitted not only to resort to the 


Tbe Govern- preamble, but to the title of a statute, for the purpose of 
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determining its true intentand meaning. The title is, ‘‘an 
aet expressing the gratitude of the State ef Alabama, for 
the services rendered by Samuel Dale.”? The preamble 
is as follows: “whereas, the territory now composing the 
State of Alabama, was during our late contest with the 
British government, subjected to all the hardships and cru- 
elties, which a relentiess war, waged by the merciless sav- 
age, is calculated to produce; and whereas, our venerable 
citizen, Colonel Samuel Dale, was first to interpose his 
aid and save its defenceless inhabitants from Indian rapine, 
and Indian barbarity; who during our bloody conflict with 
the Creek Nation, exposed himself to privations, hard- 
ships and difficulties, that have impaired his constitution, 
and reduced him to indigence; and whereas, the said Colo- 
nel Samuel Dale, not having it in his power, from the situ- 
ation of the country, to produce to the general govern- 
ment, sufficient vouchers to prove his services, his suffer- 
ings and his losses, by which he has failed to receive even 
justice from that quarter. And whereas, we the represen- 
tatives of the people of the State of Alabama, feeling ita 
duty we owe to ourselves and our constituents, not only 
to remunerate him for losses actually sustained, but also 
to compensate him for his distinguished services.”” The 
act then proceeds to require the treasurer to pay to him 
the half pay of acolonel in the United States’ army; the 
governor is required to commission him a brevet brigadier 
general; it provides that his pay shall be annual, on the 
first day of January, in each and every year, as long as he 
may live. 

If the preamble, the title, and the enacting clause were 
taken altogether,a different meaning would not be con- 
veyed from that clearly pointed out by the title, or by the 
preamble taken separately. Take the parts then alto- 
gether, or separately; so far from expressing any thing like 
a contract between the State and the plaintiff, it is clear 
that the terms used, repudiate the slightest presumption, 
that it was ever intended to be so construed. The only 
sense in which the statute was ever intended to be under- 
stood, is I think obvious; it was intended as a strong ex- 
pression of gratitude and admiration for the character and 
chivalrous feats of the plaintiff. It wanted an essential 
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ingredient to a contract at the time, and contains nO pro-;ayyary 1831 


visions by which it could aftewards become such. Colo- 
nel Dale was nota party to it. He only appears as the 
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subject acted on by the legislature, but has no agency as a The ) 


party. It makes a distinction between what it does for 
the benefit of the plaintiff, and what in justice could be 
required, and clearly holds out the terms and the consider- 
ation on which the legislature acted; that it was a free will 
offering of gratitude awarded; that they were not bound 
ex debito justiciz to the plaintiff. The preamble declares 
that not even justice was rendered him by the general go- 
vernment, and by that declaration it is clearly shewn, that 
they felt the appeal as one to their generosity, and not de- 
pending on the justice of the case. A sense of the duty 
that the Representatives owed to themselves and their 
constituents, impelled them to this act of generosity; but 
they in no part of the act, acknowledge any obligation, 
either perfect or imperfect, to pay Colonel Dale as a cred- 
itor of the State. It is very clearly shewn, that the legis- 
lature considered the plaintiff as a bona fide creditor of 
the general government, and this shews conclusively that 
the State was under no moral obligation to pay the debt; 
nor was it intended that the State of Alabama, by assum- 
inga debt due from the general government to the plain- 
tiff, became either a debtor to the one, or a creditor of the 
other. And if as is frequently the case, Colonel Dale 
should procure evidence, that he had supposed was lost, 
by which his claims on his government would be amply 
sustained, it would not be prejudiced by payments made 
tohim under the act of 1821. The general government 
could not say to him that Alabama, in the abundance of 
her gratitude, had assumed that debt, and that he must 
look to that quarter for his pay. If ten times the amount 
had been voluntarily paid by the State asa free gift, it 
would afford the general government no grounds for resist- 
ing payment. Colonel Dale might reply to such defence, 
“T appealed to the generosity of Alabama, but I now rely 
on law and justice, in asking payment at your hands.” 
Had the legislature entertained the slightest idea, that 
they were directing a moneyed demand against the State, 
to be paid without requiring the customary vouchers, other 
terms would have been employed more expressive of the 
character of debtor and creditor, than those used in the 
‘tact, expressing the gratitude of the State of Alabama.”’ 
They intended nothing more than what isso concisely ex- 
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knowledge that the State lay under an imperfect obliga- 
tion, to pay for all the services rendered, and losses sus- 


The Govern. tained by individuals in any part of the territory, now 
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embraced in the State of Alabama, during the war between 
Great Lritain and the United States. At the period re- 
ferred to by the act of the legislature of 1821, the scene 
of Colonel Dale’s gallantry and achievements, composed 
apart of the Mississippi territory-of the United States, 
and the inhabitants exercised and enjoyed no rights nor 
privileges, but such as were especially granted by Con- 
gress; they enjoyed not the rank and power of an inde- 
pendent State; sovereignty to them was unknown; they 
were in a wild state of vassalage to the government of the 
United States, and as such had no voice in peace or in war; 
they were not parties to the war, and were only known 
in it as subjects of the federal government at Washington. 
Hence they were not in a situation to receive, or confer 
an obligation. What was done for them individually in 
the way of protection, was conferring an obligation on the 
parent government, and what was done by them in sup- 
port of the war, was done in behalf of the same power. 
If the inhabitants of that territory had been members of 
an independent community, and services had been ren- 
dered, and protection afforded, and losses sustained in so 
doing, according to acknowledged principles of govern- 
ment, a good ground would exist to support a claim for 
compensation and remuneration; and this obligation would 
pursue the government through all its changes. But in 
the situation of the then inhabitants of the Mississippi 
territory, they were neither bound by the acknowledged 
laws of nations, nor by the rule of morality, to make such 
compensation or immunity. The services if rendered, 
and of which there can be no doubt, constitute a good 
claim against the United States, but none against those 
who afterwards occupied the same country, under a differ- 
ent form of government. In the science of jurisprudence 
as well as every thing else, principle will often elude our 
grasp, unless it can be embodied and rendered tangible, 
by presenting it not in the abstract, but in its effects on a 
particular case; it may then be profitable to refer to afew 
cases illustrative of the influence of the principles I have 
endeavored to support. 

It has been said, and said truly, that governmenis are 
bound to afford protection to their members, and to remu- 
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nerate individual losses, sustained for the public welfare. ;,yuary 1931 
In the progress of the war so often referred to, immense~# % 


losses were sustained of property and life, at Fort Mims. 


Dale 


By the rule laid down, which should be looked to for re- The } 


muncration, the State of Alabama or the United States? if 
to the latter, the rule is not violated, but fully sustained, 
and ample justice is done; if to the former, you hold new 
parties liable, and liable too for consequences that they 
had no participation nor agency in bringing about. Most 
of the territories of the United States during the war, be- 
came in their time the scene of military operations, and 
every man capable of bearing arms, was under the imme- 
diate orders of the war department, to fight when and 
where he should be directed, however remote it might be 
from his own family and habitation. And in cach of those 
territories, immense losses of private property were sus- 
tained; the inhabitants had no local sovereignty to pro- 
tect them as it has been seen; would it be consistent then, 
with the rules of morality, that they should afterward be 
taxed to raise a fund out of which remuneration isto be 
made for josses, and compensation for services; the an- 
swer isa clear one, that the United States are alone respon- 
sible. 

It seems to me then very clear, that even if the legisla- 
ture had designed that the actof 1821 should be consid- 
ered as a grant or contract, that there would be no sufli- 
cient consideration, either of perfect or imperfect obliga- 
tion to sustain it, and it could be revoked at any time he- 
fore consummation. The consummation of the promise 
onthe part of the State, was the payment of the money; 
the revocation cannot affect the payment that had already 
been made; it could only act prospectively on what re- 
mained to be paid. The act as I have before said, was a 
mere free gift, induced by an impulse of noble and gen- 
erous feeling, similar in its character te the one that pro- 
duced the act of Congress, granting a township of land to 
General La Fayette; the giit in the last case was perfect 
and absolute in all its parts, and was therefore placed be- 
yond the power of revocation. But if Congress, instead 
of this perfect and absolute gift, had only provided that at 
some future day, a certain quantity of Jand should be ap- 
propriated, or a certain subsidy of money should be paid 
as a more solid expression of national gratitude, than the 
hosanas of praise, that every where greeted the nation’s 
guest, who would have doubted the authority of that body 


or. 
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JANUARY 183180 revoke the gift at any time before it had been executed; 
77 ~~ and it is in the range of possibility that it would have been 
Dale the duty of Congress to have made the revocation. Sup- 
The Govern- pose that the gift had been made as I have put the case, and 
or. — aftewards, and before its consummation, this great apostle 

of liberty and friend of mankind, had occupied the atti- 
tude of a public enemy of the country? the tide of na- 
tional events, without loss of principle or honor, might 
have made it such; eould Congress in such an event, hesi- 
tate torevoke the grant? I have put this case to illustrate 
the position, that he rights of Colonel Dale were divisible; 
~ that the gift of the whole was not made absolute and exe- 
cuted by the payment of the first, or any number of annu- 
ities; that it was executory as to all that had not fallen due, 
and not being supported by a valuable consideration, could 
berevoked. That an act of the legislature may in many 
cases, have the force and effect of a contaact, is not ques- 
tioned. In the case of a private corporation, where cer- 
tain privileges are to be enjoyed by the corporation, in con- 
sideration of a supposed public benefit resulting from the 
corporation, the act of incorporation would be a contract. 
The State would be one party, and the members of the 
corporation in their corporate capacity, would be the other 
party to the contract. Thecaseof Woowdard v. Dart- 
mouth College, was of this-description, where the invio- 
lability of the charter was sustained by the Supreme Court 

of the United States. The State may, by an act of the 
legislature, sell its domain, and the contract be complete 

in all its parts, having parties and consideration to support 

it; such was the case of Fletcher v. Peck; the contest grew 
out of a sale made by the legislature of Georgia, of a targe 
tract of land known as the Yazoo purchase; a valuable 
consideration had been paid to the State for the purchase; 

at a subsequent session of the legislature, an act was passed 
annulling the contract, on the ground that the act of the 
previous session making the contract was fraudulent. The 
Supreme Court sustained the contract, and declared the 
act rescinding it void. There were many other cases re- 
ferred to by counsel in the argument of this ease, supposed 

to sustain in principle, the plaintiff’s right; but with due 
deference, it does not appear to me that any of them bear 
the slightest similitude to the act of our legislature, on 
avhich he relies. In all of them a contract was clearly 
made out, and not a case has been found, where a mere gra- 
tuity by the legislature has been holden to be a contract, 
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not to be revoked by the power that granted it. IT amjanyary 1931 


therefore of opinion, that the act of the assembly relied: 
on by the plaintiil, is nota contract, and that it was compe- 
tent for the legislature to repeal it. 


By JUDGE COLLIER. In an inquiry into the de- 
sign and intention which induced the passage of the act 
of December, 1821, we are saved the labor of calling in 
aid, the rules of construction which judicial decisions have 
established for the exposition of legislative enactments. 
The preamble to the act contains a declaration so brief, 
pointed and perspicuous, as to leave no room for their op- 
eration. It declares the intention of the legislature not 
only to remunerate the plaintiff for losses actually sus- 
tained, ‘‘but also to compensate him for his distinguished 
services.”” The principles which mark the moral duty of 
man, associated by governmental ties, nut only approve, 
but commend the purposes of the legislature. ‘The in- 
ducement to the social compact, ‘was the common defence 
and advantage of its members, and the obligation recipro- 
cally incurred, by each and all, is commensurate with the 
object which dictated their union. When therefore the 
public exigency demands the services or the property of 
the individual, he has no right to refuse obedience to the 
demand; for the interest of all is paramount to the interest 
ofeach. And such may be the pressure of the emergency, 
that no time is allowed to stipulate with the citizen; under 
such circumstances, the government appropriates private 
property to public purposes. In treating upon this subject, 
Vattel remarks, that ‘in the act of associating, in virtue 
of which, a multitude of men form together a state or na- 
tion, each individual has entered into an engagement with 
all, to procure the common welfare; and all have entered 
into an engagement with each individual, to facilitate for 
him the means of supplying his necessities, and to protect 
and defend him. ‘The entire nation is then obliged to 
maintain that association; and as in its duration, the pre- 
servation of the nation consists, it follows from thence, 
that every nation is obliged to perform the duty of self- 
preservation.” Again, says the learned author, “if a na- 
tion is obliged to preserve itself, it is no less obliged care- 
fully to preserve all its members. The nation owes this 
to itself; since the loss of even one of its members weakens 
it, and is injurious to its own preservation. It owes this 


also to the members in particular, in consequence of the 
52 


Dale 
v 


The Govern- 


or. 


wee 


a Vat. Law of 
Nativns 20. 














410 





CASES DETERMINED IN THE 


January 1aiVery act of association; for those who compose the nation, 


Dale 


v. 
The Govern- 
or. 





aVat.21&2 


are united for their defence and common advantage. Since 
then a nation is obliged to preserve itself, it has a right to 
every thing necessary for its preservation. For the law 
of nations gives us a right to every thing, without which 
we could not fulfil our obligations; otherwise, it would 
oblige us to do impossibilities, or rather would contradict 
itself in prescribing a duty, and prohibiting at the same 
time the only means of fulfilling it.’¢ These quotations 
speak with much clearness of diction, the nature of the 
social alliance, and most strikingly shew, that as the phys- 
ical strength of a nation depends on the number of its 
members, and as the primary design of union was their 
mutual interest and advancement; so a nation which is but 
an aggregate of its parts, is bound to protect its compo- 
nents; and being obliged to their protection, it results ex 
necessitate, that it has the right to employ the means ne- 
cessary to effect that end. It may be assumed as a right, 
proveable by deductions drawn from the character of the 
social compact, that individual services and private pro- 
perty, may be put in requisition by the public, either to 
preserve the government or protect its members. 

This train of reasoning, when practically applied, con- 
duces to prove that it was competent for the territorial 
government of Mississippi, to have employed the services 
of the plaintiff, and have expended his property in the 
protection of her territory against invasion, or its inhabi- 
tants from the insult and aggression of a menacing foe. 
Yet the government had no right to putin requisition for 
these purposes, the personal services, or the property of 
the plaintiff, without making a just compensation for each. 
The end of the social connexion being the common ben- 
efitof each, no citizen can be required to contribute more 
than his proportion for its attainment. On this point Vat- 
tel asks, ‘‘is a state to make good to private persons the 
damages sustained in war?’”’ and he answers the question 
thus: ‘‘we may see in Grotius, that authors are divided; 
here two kinds of damages are to be distinguished; those 
done by the state or sovereign, and those done by the ene- 
my. Of the first kind, some are done voluntarily and by 
precaution, as when a field, a house, or garden, belonging 
toa private person, is made use of for building the ram- 
part of a town, or some other piece of fortification, Xc. 
such damages are to be made good to the owner, who 
should bear only his quota; but other damages are caused 
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by inevitable necessity; as for instance, the havoc done byyaxvany 1931 
the artillery in retaking a town from the enemy. These~“~"“™~ 


are accidents; they are calamities, arising from fortune. 


Dale 
v 


The sovereign, if the state of his affairs permit, is to shew The Govern- 


an equitable regard for the sufferer, but no action lies 
against the State for misfortunes of this nature, for losses 
which it has not occasioned willingly, but through neces- 
sity and fortuitously, and in the exercise of its rights.” 
Both the federal and state constitutions, maintain the in- 
violability of private property, by declaring that when- 
ever it shall be taken for public purposes, retribution shall 
be made to its owner. 

In the scale of moral justice, it is difficult to distinguish 
between the force of the obligation to make compensation, 
where an individual voluntarily expends his fortune for 
the benefit of his country; and where that country, by the 
strong arm of power, wrestsit from him. If there bea 
difference, it has eluded my reflections, and I leave it for 
the casuist to determine. If one man rescues from loss, 
the property of another, and in doing so, sustains an inju- 
ry, surely the behests of duty require that the other should 
make compensation; and the right to demand it is consid- 
ered by the civil law asa guasi contract, and the obliga- 
tion to make remuneration as perfect.¢ The municipal 
law of this country, by which the rights of mewm and 
fuum are ascertained, does not recognize the guasi con- 
tract of the civil law, as imposing a perfect obligation, but 
only a moral duty. And so considered, it is declared to 
be a sufficient consideration to sustain a promise for the 
discharge of that duty. So natural law requires him who 
receives a benefit, to make for it a requital, unless it be 
designed as a gratuity; it isa maxim of that law, that nemo 


ex alterius detrimento fieri debet lucupletior. With- x 


out affecting the result, it may be conceded, that the plain- 
tiff had nota perfect right to demand remuneration for 
his services, and compensation for his losses, until provis- 
ion was made by the act of December, 1821; yet I appre- 
hend that the government, from the time the services were 
rendered, and the losses sustained, became under a moral 
obligation to requite the plaintiff, and that, that act only 
made perfect the obligation in law, which was before bind- 
ing in morals. 

It has been argued for the defendant, that the obligation 
on the part of Alabama to requite the plaintiff is imperfect, 
and that the only retribution he can claim, is public grati- 


or. 
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wvm ity of greater value, it should be rendered by the federal, 
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and not the local government. Without institutiag an in- 
quiry upon the point, it has been already conceded, that 
the plaintiff’s right to remuneration, upon principles of 
municipal law, was not perfect; and the view which I take 
of the case, relieves me from considering this question 
upon principles of national law. Had the plaintiff’s right 
been perfect, the statute of 1821, was an act of superero- 
gation, except so far as it made an appropriation for the 
plaintiffs benefit, or awarded a compensation beyond the 
value of his services and losses; for the tribunals of justice 
are ever adequate to the enforcement of such rights. This 
argument it is apprehended has been generated by an adop- 
tion of Pothier’s general division of obligations, and the 
examples illustrative of each, as exclusive ef all others, 
and entirely loses sight of obligations, founded alone upon 
moral duty; which though they cannot be coerced by the 
power of the laws, they constitute, as already shewn, a 
sufficient consideration for promises predicated upon them. 
‘‘There are many debts,”’ says Vattel, ‘‘sacred to him who 
knows his duty, though no action can be brought against 
him.@ It may be true that the federal government should 
remunerate the plaintiff, but does it follow necessarily that 
no obligation to do this rests elsewhere. If the territory 
of Mississippi was concerned in the preservation of the 
lives and fortunes of its members, and one of its citizens 
contributed more than his quota of property, in endeavor- 
ing to effect that object, do not the dictates of duty re- 
quire that he should be compensated? And by what sys- 
tem of ethics could the local government of Mississippi 
have disavowed the obligation to award compensation? 
These questions suggest a ready and an appropriate an- 
swer. ‘There can beno doubt, that if the federal govern- 
ment had remunerated the plaintiff, he would have had no 
moral right to ask the local government for its munifi- 
cence. There isno incongruity in the idea of two per- 
sons being undera moral obligation, without contract. to 
a third; and though as between themselves, the obligation 
may be stronger upon the one than the other, yet the third 
may have an equal claim upon them. Now if the individ- 
ual on whom the obligation is most powerful, were to fail 
in its discharge, he on whom it is weaker, cannot avail 
himself of such failure, in justification of an omission by 
himself. The obligation then of the local government, if 
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it ever existed, must continue until it is discharged, eithersanyary 1831 


by that or the federal government. If the plaintiff ren- 
dered the services which the preamble to the act recites, 


Dale 


the government of Mississippi has derived from them a The | 


political benefit. That territory could not be admitted a 


member of the federal family, until it acquired the amount 


of population which the laws of Congress require. The 
period for its admission would surely arrive sooner, if the 
lives of its citizens were preserved, than if they had fallen 
victims to ‘‘Indian barbarity.”’ It is however quite prob- 
able that the admission of Mississippi or of Alabama, was 
not accelerated by the services of the plaintiff; yet as this 
is only a probability, and as the preamble leaves uncertain 
the extent of his services, I am disinclined to say that the 
plaintifi’s services, in a political point of view, were en- 
tirely valueless. If they were of any value, no matter 
how inconsiderable, then is there a sufficient consideration 
to sustain the grant; for the question is not whether the 
consideration bears a just proportion to the compensation 
made, but is there any consideration. 

Having shewn that the act of December, 1821, so far 
as it proposes to compensate with money, the services and 
losses of the plaintiff, is sustained by the consideration of 
moral duty, imposed upon the territorial government of 
Mississippi, it may be well to inquire, whether in that 
point of view, the act is inhibited by constitutional prin- 
ciple. By the first section of the declaration of rights, 
it is declared, ‘that all freemen, when they form a social 
compact, are equal in rights; and that no man or set of men, 
are entitled to exclusive separate public emoluments or 
privileges, but in consideration of public services.’” This 
declaration is restrictive of the right of the legislature, to 
confer exclusive privileges upon the citizen; but leaves 
that body free to remunerate public services, and indem- 
nify losses incurred for the common advantage. Legisla- 
tive action is not so much trammelled, as to forbid an ap- 
propriation of money for any other purpose than the dis- 
charge of the perfect obligations of the State. States are 
but an association of individuals for political purposes, and 
have moral duties to perform, which of course impose 
moral obligations for their performance. It could never 
have been the design of any people, cherishing a just sys- 
tem of ethics, to prevent the discharge of these, by the 
inhibition of fundamental law. In fact, the right to re- 
munerate for public services, is expressly acknowledged, 


or. 
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or expressly taken away; it is one thing to grant emolu- 
ment, but quite a different thing to reimburse an individ- 


The Govern- ual his expenditures for the public interest; the one im- 


or. 


plies profit or advantage, the other the payment of that 
which may be claimed ex debito justitiz. 

If the dictates of moral justice should have impelled the 
local government of Mississippi, to compensate the plain- 
tiff for his sacrifices, sustained in the protection of her cit- 
izens, is not the obligation to do this, equally imperative 
upon Alabama? Her jurisdiction and sovereignty, by a 
change of government and geographic limits, now prevail 
over the portion of that territory where his services were 
rendered and his losses sustained. The right of a people 
to change their form of government, is a principle ack- 
nowledged as well by the law of nature as of nations, and 
is founded upon the duty of mankind, to provide for their 
security and happiness; but a change can have no influ- 
ence, either upon the rights of individuals, or of nations, 
unless the continuance of these rights are incompatible 
with the new government. With regard to the public 
debts, as they were contracted by the consent of the cred- 
itor, so only can they be discharged, either by payment or 
the release of the debtor. This release must come from 
the creditor. In inquiring into the force of national en- 
gagements, we must distinguish between power and right, 
as abstractly considered; questions of the first description 
are not examinable by the judiciary; those of the second, 
form fit topics for their examination. Again, the moral 
obligations of states, like those of individuals, are in their 
nature permanent and continuing; and derive not their 
force from the vacillating opinions of man; they do not 
change with the tide of events; what to day was consid- 
ered sufficient to impose a moral duty, was so considered 
yesterday, and will be to morrow; hence a State cannot 
be absolved from its performance by a change of its po- 
litical condition. 

The provision of the declaration of rights, which I am 
examining, does not seem to limit the legislature in con- 
ferring emoluments and privileges, for services which were 
rendered after its adoption. The language is gencral, and 
leaves the legislature free to compensate all public services, 
without regard to the period of their performance: as 
therefore an extended construction is most promotive of 
justice, and docs not oppose the object which the framers 
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of the constitution had in view, Iam inclined to give tosanvary 1831 
this provision its full scope and operation. The act of —“v™~ 
December, 1821 then, so far as it proposes to make to the _—Dale 
plaintiff a pecuniary compensation for his services and The | 
losses, is not repugnant to constitutional restriction. We or. 
will now test by the same standard, the validity of so much 
of that act, as directs the plaintiff to be commissioned as 
a brevet brigadier general in the militia of this State. The 
fourth section of the article of the constitution, in regard 
to the militia, directs that ‘‘all officers of the militia shall 
be elected or appointed in such manner as may be pre- 
scribed by law; provided, that the general assembly shall 
not make any such elections or appointments, other than 
those of adjutants general, and quarter masters general.” 
This provision is a clear inhibition of power in the legisla- 
ture to appoint militia officers, other than those expressly 
excepted; and its wisdom is obvious. If appointments 
were made in any other manner than by election by the 
militia themselves, there would be likely to exist a want 
of confidence in the officers, which is essential to give 
strength and stability to an army, and to keep alive a pro- 
per subordination and discipline between the commanders 
and the commanded. Without employing further illus- 
tration upon this topic of inquiry, I willonly remark that 
the statute and the constitution, in the parts we are con- 
sidering, are so conflictive with each other, that they can- 
not both stand together. 

It has been argued for the defendant, that the statute 
cannot be invalidated in part, and operative for the resi- 
due; that, that part of the act which is opposed to the con- 
stitution, will so taint and corrupt the entire enactment, as 
to render it void in toto. This argument merits an exam- 
ination: Theact contains either two separate and inde- 
pendent provisions, the first requiring that the plaintiff 
shall be paid the half pay of a colonel in the army of the 
United States; the second conferring the rank of brevet 
brigadier general in the militia of this State; or else the 
latter provision is to be considered as a condition annexed 
to the first, and in either point of view, the result will be 
the same. Legislative grants, like the deeds of individ- 
uals, should be construed most strongly against the grantor, 
and most favorably for the grantee. Such an exposition 
must be given, if practicable, as will make every part 
operative and efficient, ué res magis valeat guam per- 
eat. If the validity of all its parts cannot be maintained 

















416 





CASES DETERMINED IN THE 


JANUARY 183128 reconcileable with the paramount law of the constitu- 


Dale 


v. 
The Govern- 
or. 


a2 Peters’ R. 
524, 


4 Co. Lit. N. 
1 page 206. 


e 8 John. R. 
253. 


tion, those parts which are not prohibited must stand; if 
a contrary rule were to prevail, then indeed would the ju- 
diciary be justly chargeable with placing itself above the 
legislative power. Courts of justice are bound to give 
effect to statutes which do not oppose the constitution, 
and they have not the moral power to refuse effect to them 
entirely, because in some of their parts, they are objec- 
tionable; but it istheir duty to scan them, and to distin- 
guish hetween the parts which are valid and those which 
are invalid. Vide the Bank of Humilton v. Dudley’s 
heirs.@ 

If acontract be made between individuals, by which 
one of the parties obliges himself to do several things, 
some of which are against, and others consistent with law, 
the contract shall be good to the extent of its legal stipu- 
lations.6 Butif the things against law are inhibited by 
statute, the contract shall not prevail, even so far as it is 
legal.c From these legal rules, is deduced the argument 
Iam examining. The analogy between legislative grants 
and individual contracts, is not in every respect discerna- 
ble. The one is an act of legislation, with such provisions 
as the law-making power may think proper to insert, to 
which the grantee has not by his immediate agency con- 
tributed; the other is the act of both the contracting par- 
ties, with such stipulations as they may agree upon; with. 
out the consent of each, it is not consummated. In the 
one case, it would be unjust to permit the grantor who 
alone had dictated the terms of the grant to avoid it, be- 
cause he had granted more than he was authorized; while 
in the other case, as both parties were alike concerned in 
prescribing the terms of the contract, it would be entirely 
just, and perhaps public policy would require that it should 
be void in toto, because in some of its parts, it was opposed 
by positive law. But if this view be founded in error, 
and the analogy between legislative grants and individual 
contracts is just, I think it may be demonstrated, that the 
acceptance of a military commission and a liability to serve 
the State, in that character, is but a condition annexed to 
the grant of compensation for services and losses; the lat- 
ter is the principal, the former the incident. Nor is it a 
condition precedent, for no particular period of time is 
fixed for its performance, and in its nature, it cannot be 
precedent; but it must be held as a condition running with 
the pecuniary grant, for which a time of payment is ascer- 
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tained. Conditions, the performance of which are nots,yvany iss 
essential to the vesting of an estate, but on which its con- —”v™ 


tinuance depends, are called conditions subsequent, and 


oe 


are not objects of favor in law, because they tend to de- The } 


stroy estates. Ifa condition be impossible to be perform- 
ed, or is against law, the right, or estate to which it is an- 
nexed, having once vested, is not thereby divested; hut 


or. 


becomes absolute?and unconditional. The conditionthen a 4 Kent's 


which required the acceptance of a military commission, 
being prohibited by the constitution, is void; and the right 
to the pecuniary grant having vested, is absolute and un- 
conditional. 

Itis inferable from what has been already said, that so 
much of the act of the Ist January, 1823, as declares that 
the plaintiff shall not rank as brevet brigadier general, by 
virwe of the act of December, 1821, is not opposed to 
the constitution, but is rather nugatory, because that act 
was not pro tanto constitutional. Whether the act of 
January, 1823, is unconstitutional, so far as it declares that 


that act shall be so cunstrued as to prevent the plaintiff 


from receiving an allowance for forage and rations, depends 
upon the question of fact, whether these constitute a part 
ot the pay of a colonel in the army of the United States. 
If they are allowed for the purpose of defraying his ne- 
cessary expenses, and are not intended asa part compensa- 
tion for his services, then is the act free from constitu- 
tional objections. ‘These conelusions seem so necessarily 
to flow from what has been said on another braneh of this 
case, that illustration would be superfluous. 

A question of the gravest moment is yet to be exam- 
ined. It is this, is the aet of the 31st of December, 1823, 
an enactment within the legitimate sphere of legislative 
competency? ‘This is confessedly a question of great del- 
icacy, and I trust [ approach it with a becoming sense of 
its importance; it brings into view, to some extent, the 
powers of the respective departments of government, and 
is well calculated to excite the jealousy of that branch 
which is charged with having transcended its constitutional 
limits. While I am fully impressed with these senti- 
ments, I should be reckless of the station I ocqupy, and 
forgetful of my obligations to my country, did I not freely 
and candidly consider the question, and deciare the convic- 
tion of my judgment thereupon. 

The right of the judiciary, to sean legislative acts, with 
the view to ascertain if they are repugnant to constitu- 


co 
re 


Com, 125. 














* 





a8 CASES DEVERMINED IN THE 


yanuary segitioual inhibition, at this period of our judicial history, 
would seem to be unquestionable. As however the plain- 
Dale _—tiff’s counsel has cited authority, shewing the amplitude 
The Govern: Of the power of the judiciary for this purpose, and as I 
or. ain unapprised that there are some of respectable intelli- 
~ gence, who have not scrupled to maintain the omnipotence 
of the legislature, in the scale of political existence, I 
deem it proper very briefly to declare my opinion upon 
this very interesting topic. And I cannot do this in terms 
more felicitous, than by borrowing the language of Mr 
Justice Patterson. That learned judge, speaking upon 
the subject, observes, #it (a constitution) is the form of 
government, delineated by the mighty hand of the peeple, 
in which certain first principles of fundamental law are 
established. The constitution is certain and fixed; it con- 
tains the permanent will of the people, and is the supreme 
law of the land; it is paramount to the law of the legisla- 
ture, and can be revoked or altered only by the authority 
that made it.”’ Again, ‘I take it to be a clear position, 
that if a legislative act oppugns a constitutional principle, 
the former must give way, and be rejected on the score of 
repugnance. [ hold it to be a position equally clear and 
sound, that in such case, it will be the duty of the Court 
to adhere to the constitution, and to declare the act null 
and void. The constitution is the basis of legislative au- 
thority; it lies at the foundation of all Jaw, and is a rule 
and commission by which both legislators and judges are 
to proceed. It is an important principle, which in the 
discussion of questions of the present kind, ought never 
to be lost sight of, that the judiciary in this country is not 
a subordinate but a co-ordinate branch of the government.” 
The reasoning isso entirely satisfactory to my mind, that 
I will not attempt to illustrate the point by further argu- 
ment, but will content myself with a 1eference to the lead- 
ing adjudications, in which the power of the judiciary has 
been assumed and acted upon. 2 Dallas’ Reports, 304, 
410, 414; 3 Dallas’ Reports, 266; Ibid, 386, 401; 1 
Cranch’s Reports, 174; 6 Ibid, 125; 7 Ibid, 164; 9 Ibid, 
43; 4 Wheaton Reports, 122; Ibid, 209; S Wheaton Re- 
ports, 1; Adams’ New Hampshire Reports, 99; 15 Mass- 
achusetts Reports, 447; 16 Johnson’s Reports, 233; 3 
Connecticut Reports, 253; 2 Southern Reports, 466; Har- 
din’s Reports, 5; 3 Marshall’s Reports 73; 2 Littell’s Re- 
ports, 90; Cooke’s Reports, 217; 3 Desaussure’s Reports, 
476; 1 Haywood’s Reports, 28; 2 Haywood’s Reports, 
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310, 374; 1 Carolina Law Reports, 244; and 1 Murphy’syayuany 183: 


Reports, 68; 4 Wheaton’s Reports, 518; 2 Peters’ Re-> 


ports, 522. 

The powers of the State government are divided into 
three distinct departments, and each of them confided to 
a separate body of magistracy; those which are legislative 
to one; those which are executive to another; and those 
which are judicial to a third. And each of these depart- 
ments is inhibited the exercise of powers which properly 
belong to either of the others, except in the instances ex- 
cepted by the constitution. It appropriately appertains 
to the legislature to enact laws; to the judiciary to expound 
and administer them; and to the executive, so far as its 
duties require, to superintend their execution; and when 
either of the departments transcends the limits which duty 
prescribes, it is justly chargeable with trespassing on ter- 
ritory, which has been constitutionally vested in one of 
the other branches of government. In the apportionment 
of power, the framers of the constitution very wisely in- 
tended that each branch of the government should be a 
check upon the others, and all be made to move within 
their legitimate orbits, that private rights, internal quict, 
and the permanence of our institutions might be the better 
secured. If the power of adjusting private rights were 
to be conceded to the legislature, uncontrolled by judicial 
action, the tenure by which we hold our property would 
be precarious indeed, and our government would be want- 
ing in every essential, to secure the affections of the peo- 
ple. The line isso well drawn between the powers of the 
different branches of government, that a difficulty will 
rarely occur in determining which branch should act upon 
any particular question. Without attempting to shew 
what specific duties belong to the legislature, I would as- 
sign to the judiciary, the exclusive right to enforce and 
annul contracts, whether entered into between sovereign 
States, a State and an individual, or individuals. 

In the great case of the Dartmouth College v. Wood- 
ward, the Supreme Court were called upon to examine 
into the validity of several acts of the legislature of New 
Hampshire, imparing the corporate privileges of the trus- 
tees of the Dartmouth College, which had been conferred 
by charter from the British crown, in 1769. The general 
powers of the legislature were discussed at the bar, and 
the very learned counsel who argued for the plaintiff in 
crror, employed this language: “Itis not too much to 
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JANUARY iagit8sert that the legislature of New Hampshire would not 


Dale 


have been competent to pass the acts in question, and to 
make them binding on the plaintiffs without their assent, 


v. . . . . - 
The Govern. even if there had been in the constitution of New Hamp- 


or. 





e 3 Dal. R. 


b 4 Greenleaf 


shire, or of the United States, no special restriction on 
their power, because these acts are not the exercise of a 
power properly legislative. Their object and effect is to 
take away from one, rights, property and franchises, and 
fo grant them to another. This is not the exercise of « 
legislative power. To jusfify the taking away of vested 
rights, there must be a forfeiture; to adjudge upon and de- 
clare which, is the proper province of the judiciary.’’ In 
the constitution of New Hampshire, there is no express 
negation of power in the legislature to decide upon a judi- 
cial question, but the argument is founded upon the inhe- 
rent powers of the legislative and judicial departments. 
The Court expressed no opinion upon this argument, but 
reversed the judgment upon another ground. ‘The learned 
counsel cites, in support of his argument, Calder and 
wife v. Bull and wife,« In that case, the consideration 
of the question as to the extent of the legislative power, 
apart from express constitutional restrictions, did not 
come directly before the Court; and though the opinions 
of the judges contain dicéa upon the question, it seems dif- 
ficult to conjecture what would have been their opinions 
as to the right of the legislature to adjudge upon a judi- 
cial question. J am not however prepared to discard this 
argument as unsound, yet as the occasion does not require 
it, I decline expressing an opinion upon the principle it 
endeavors to maintain. 

1 have shewn that the second section of the second arti- 
cle of the constitution, inhibits the action of the legislature 
upon judicial questions. I have asserted that the right to 
annul a contract isa question of that character, and have 
endeavored to shew that the act of December, 1821. wasa 
contract, so far as it proposed to compensate the plaintiff, 
for his services and losses. If these positions are main- 
tainable, the conclusion necessarily follows, that the re- 
pealing act of December, 1823, is repugnant to the con- 
stitution, and cannot prevail. 

In Durham v. Lewiston,’ the Supreme Court of 
Maine decided that the legislature of that State had no au- 
thority by the constitution, to grant a review of a suit be- 
tween private citizens. ‘The notice which I have seen of 
this case is so very brief, that I cannot ascertain the rea- 
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soning employed by the Court; but do not doubt that theyayvany 131 
Court denied to the legislature the power to grant a new 


trial, on the ground that the power involved a judicial in- oe 
quiry; in as much as the constitution of Maine containsa The Govern- 
provision similar to that of our own constitution, distribu- or. 


ting the }-2wers of government amongst its different de- @ Con. Maine 

partments, and inhibiting an interference in its exercise, art. iii sec. 

by each, with the others.2 To the same point is Merrill , Adams’ N. 

uv. Sherburne.? H. Rep. 199. 
As this branch of the case was but briefly touched in 

argument, I perhaps have given to it too extended an ex- 

amination. ‘The conclusions however which I have ex- 

pressed, are the convictions of my judgment, formed upon 

much reflection. I now proceed to consider further the 

act of December, 1823, with a view to ascertain its com- 

patibility with other provisions of the constitution. By 

the nineteenth scction of the declaration of rights,¢ it is ¢ Con. Ala. 

declared, that ‘*no ea post facto Jaw, nor law impairing 

the obligation of contracts, shall be made.’’ The tenth 

section of the first article of the constitution of the United 

States, restrains the States from passing any ‘‘ex post facto 

laws, or laws impairing the obligation of contracts.’’ 

These provisions are restrictions upon the legislature, and 

are designed as a protection of the absolute+and relative 

rights of the citizen, aguinst the aggression of the law- 

making power: and their wisdom is well attested by in- 

stances, which the history of our own government fur- 

nishes. By ex post facto laws, we are to understand 

those which operate retrospectively, so as to make acts 

committed previous to their enactment, though at the time 

of their commission, they were indifferent in themselves, 

objects of punishment.¢ Other instances ofex post facto d Calder and 

laws might be cited, but as they relate exclusively to = ot a 

crimes, it will be useless to consider them here; we there- Dal. R. 386. 

fore proceed to examine the latter members of these provi- 

sions. Any law which diminishes the legal efficacy of a 

contract, doubtless impairs its obligation; much more does 

a law which disavows it entirely, and absolves the con- 

tracting party froma compliance. It is immaterial who 

are the contracting parties, or what the subject of contract, 

the constitutional provision, both of Alabama and _ the 

United States, is general in its application, embracing as 

well the contracts of individuals, as those entered into 

between a sovereign State, and an individual. The ques- 

tion as to the right of the legislature to impair the obliga- 
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sanvary wsition of contracts, was largely considered in the case of 


Fletcher v. Peck. The legislature of Georgia, in 1795, 
passed an act authorizing the Governor of that State to 


The Govern. convey to certain individuals, (particularly named,) on 


or. 


the payment of a certain sum, an extensive tract of unap- 


a 6Cranch R. Propriated lands, situated within its territorial Jinits; the 


conditions prescribed by the act were complied with, and 
the individuals named therein, received a conveyance. 
The legislature of that State, hoiden in 1796, repealed the 
law of the preceding year, upon the assumption among 
other causes assigned, that its passage was induced by the 
bribery of some of the members of the legislature, who 
assented toit. The validity of the repealing law came 
directly under examination. Chief Justice Marshall, who 
pronounced the opinion of the Court, very satisfactorily 
shews that the act of 1796 is invalid, because of its re- 
pugnance to the tenth section of the first article of the 
constitution of the United States. ‘‘A contract, (says he,) 
is a compact between two or more parties, and is either 
executory orexecuted. Anexecutory contract, is one in 
which a party binds himself to do, or not todo, a particu- 
Jar thing; such was the law under which the conveyance 
was made by the government. A contract executed is 
one in which»the object of the contract is performed; and 
this, says Blackstone, differs in nothing, from agrant. A 
contract executed, as well as one which is executory, con- 
tains obligations binding on the parties. A grant in its 
own nature, amounts to an extinguishment of the right of 
the grantor, and implies a contract not to reassert that 
right. If under a fair construction of the constitution, 
grants are comprehended under the term contracts, is a 
grant from the State excluded from the operation of the 
provision? Is the clause to be considered as inhibiting the 
State from impairing the obligation of contracts between 
two individuals, but as excluding from that inhibition con- 
traets made with itself? The words themselves contain 
no such distinctions. They are gencral and are applicable 
to contracts of every description.” Again, says the Chief 
Justice, ‘the legislature of Georgia was a party to this 
transaction; and fora party to pronounce its own deed 
invalid, whatever cause may be assigned for its invalidity, 
must be considered as a mere act of power, which must 
find its vindication in a train of reasoning not often heard 
in courts of justice.”’ 
A contract is defined in the English Jaw, to be an agree 
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ment upon sufficient consideration to do, or not to do, ayayyary iss: 
particular thing. The act of December, 1821, is obvi- 


ously embraced by this definition; it contains an agree- ~— 
ment to pay to the plaintiff, the half pay for life, of a co- ‘The Govern- 
lonel in the army of the United States, upon consideration or. 





of services rendered and losses sustained, by him in the ~~ 
defence of the country, against a public enemy. By the 
passage of the act, the plaintiff acquired a right to the pro- 
vision which it made for him; and any law which absolves 

the State from a compliance with its agreement, is sustain- 

able only upon the hypothesis, that it is competent for the 
legislature to divest individual rights, and impair the obli- 
gation of contracts. 

The case of the Stateof New Jersey v. Wilson,4 nexta 7 Cranch 
brought before the Supreme Court, the teath section of ®-'4 
the first article of the constitution of the United States for 
examination. In that case, the colonial legislature of New 
Jersey, in 1758, authorized the purchase of lands for the 
Delaware Indians, and stipulated that the lands to be pur- 
chased should not be subject to any tax. The lands were 
purchased and conveyed to trustees, for the use of the In- 
dians; in consideration of which, the Indians released 
their claims to other lands. These lands were occupied 
by the Indians unti] 1803, when they were purchased by 
individuals under the authority of an act of the legislature, 
and in the succeeding year, the act of 1758, was repealed. 

The Court held, that the act of 1758, was a contract, and 
that the act of 1804, was a breach thereof, and consequent- 
ly inhibited by the constitution. 

In the case of Terrett v. Taylor, the Supreme Court 49Crav"' * 
were again required to go into the consideration of this ” 
very interesting topic of constitutional law. It was there 
ruled, that a legislative grant, not forbidden by the consti- 
tution, vested an indefeasible title; and the doctrine that 
such a grant was only durante bene placeto, was not sup- 
portable either upon authority or principle. Such a doc- 
trine was repugnant to the letter and spirit of the consti- 
tution, and adverse to the principles of natural justice. 

But the most elaborate discussion of the right of the 
legislature to modify or abrogate contracts, was reserved 
for the great case of the Dartmouth College v. Wood- 
ward. It was there held, that the charter granted by the 
British crown, to the trustees of Dartmouth College, in 
1769, was a contract in the meaning of the constitution, 
and protected by it; that the College was a private chari- 
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yanvary 133:tableinstitution, not liable to legislative control; and that 
a a 


7 


the alteration of the charter, in a material respect, with- 
out the consent of the corporation, was an act imparing 


The Govern. the obligation of the charter, and therefore void. The 


or. 


a8 JWheat.R 
1. 


a Con. U. S 
art. ili, sec. 2 


Chief Justice, in the opinion which he pronounced, ob- 
served that the provision in the constitution had only been 
understood to embrace contracts in regard to property, or 
objects of value, and which confer rights that may be as- 
serted ina Court of justice. Mr Justice Story, in his 
opinion, speaking of the nature of contracts which the 
constitution designed to protect, denied the right of the 
legislature to dissolve any legitimate contract, even that of 
marriage, without a breach by either party, against their 
consent. 

This doctrine came again under discussion, in the case 
of Green v. Biddle. “In that case, it was decided by 
the Court, that the unconstitutionality of a law, did not 
depend upon the extent to which it proposed to modify a 
contract. That to postpone or accelerate the period of its 
performance, to impose conditions not expressed, or to dis- 
pense with those expressed, however unimportant in their 
effect, impairs its obligation. I might cite other decisions 
both of the State and Federal Courts, reiterating these 
principles, but those already quoted.serve to shew the 
liberality of the supreme national tribunal, in the protec- 
tion of private rights. lhave purposely omitted to notice 
the decisions of the State Courts upon this question, be- 
lieving that the decisions of the Supreme Court of the 
United States, should be considered as of higher authority, 
in asymuch as that Court would have the ultimate jurisdic- 
tion, if our judgment should be adverse to the inhibtion of 
} the federal constitution. 4 

The deductions inferable from authority on this subject, 
are these: Ist. That vested rights cannot be taken away 
by an act of legislation. 2d. Any law which annuls or 
modifies a contract, whether executed or executory, im- 
pairs its obligation within the meaning of the constitution. 
3d. Legislative grants are themselves contracts, and as 
well as every other description of contracts made by the 
legislature, or under its authority, cannot be impaired by 
law. 4th. Every law that alters a contract, however im- 
material the alteration may be, impairs its obligation, and 
is consequently void. 5th. The constitution protects 
grants made, or contracts entered into before its adop- 
tion, as well as those made, or entered into subsequently, 
































SUPREME COURT OF ALABAMA. 425 


where they are consistent with the provisions of that in-s,xvary 1831 
strument. ll Mae 
I do not intend in any thing I may have said, to convey _—Dale 
the idea that legislative grants, are made with such solem- The Govern- 
nity and deliberation, that they can never be annulled. I or. 
only insist that they cannot be avoided at the mere viola-~ 
tion of the grantor. If they are made upon a sufficient con- 
sideration, I cannot conceive of a reason, why they should 
be relieved from the operation of those rules which control 
individual contracts. I will not say but the State might 
be relieved from the obligation of the grant, by making it 
appear that the legislature were influenced in the passage of 
the act, by false suggestions; but I will say that the grant 
must be operative, unless its invalidity can be shewn by 
extrinsic proof. To suppose the grant to be a gratuitous 
act, would be to discard the acknowledgment of a consid- 
eration, by the legislature, in the absence of all contradic- 
tory proof, which a respect for precedent, and a solicitude 
to preserve harmony in judicial decisions, prevent me 
from doing. In the conclusions to which I have attained, 
I believe myself sustained, both by principle and author- 
ity. Could I have entertained a doubt that the repealing 
act was not unconstitutional, a respect for the body that 
enacted it, would have constrained me to maintain its va- 

lidity. 

Hitherto I have examined the case upon its merits; it 
now remains to consider several objections which were 
raised by the defendant’s counsel, not affecting the plain- 
tiff’s right to recover, when abstractly considered. It is 
first objected, that the finding of the jury does not discover 
an unappropriated balance in the treasury. If an execu- 
tion was the regular method by which satisfaction ofa judg- 
ment recovered against the State, is procured, the objec- 
tion would not be free from difficulty; fcr the act directs 
that the plaintiff shall be paid from any money in the treas- 
ury not otherwise appropriated; and it would follow that 
if there were no unappropriated money in the treasury, 
he could not insist upon payment. But the satisfaction of 
a judgment against the State, is never coerced by execu- 
tion. The object of an action against the State, can only 
be to ascertain whether there is a right; the satisfaction of 
that right is to be provided for by the legislature. It is 
however apprehended, that this objection is predicated 
upon a mistake in point of fact; for the finding of the jury 
explicitly states a refusal of the treasurer to pay to the 
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JANUARY 13: Plaintiff, the sum due him under the act of 1821. They 
(~~ do not it is true, find the cause of that refusal to have heen 
Lar a want of money in the treasury. Ifthe refusal was dic- 
The Govern- tated by any cause which affects the plaintiff’s right to re- 

or. cover, the jury should have found the fact. In the absence 
of such finding, were it necessary to assign a cause, it 
would be quite as reasonable to attribute the refusal to the 
supposed influence of the actsof January and December, 
1823. 

In the second place, it is objected that the plaintiff can- 
not have judgment, because he has not brought his action 
9gainst the proper party, nor inthe proper manner. ‘The 
writ, it is obvious, is not framed conformably to the direc- 
tions of the act of the 6th January, 1827, ‘directing in 
what manner and in what Courts suits may be brought 
against the State of Alabama.” It isin form, a writ of 
capias ad respondendum; the indorsement states the 
cause of action to be the non-payment of the sum of money 
due the plaintiff, by the appropriation made by the act of 
1821. ‘The second section of the statute of the 6th Janu- 
ary, 1827, directs that suit shall be instituted against the 
State, by the suing out of the office of the clerk of the 
Circuit Court, in which the suit shall be brought, a sum- 
mons, &c., returnable, &c., which shall be served by the 
sheriff on the Governor, and be deemed the leading pro- 
cess in the cause, and have the same effect and incidents 
as writs, &c. The provision requires that a summons 
shall be the first process in a cause against the State. The 
declaration, in charging the State asa party, supposes that 
the Governor has been summoned, and sets forth a cause 
of action against the State, and is free from objection. 
The object of the summons is to give notice of the com- 
mencement of the action, and if an objection had been ° 
taken at the proper time, that the action was improperly 
brought, I will not say that it should not have been sus- 
tained; but it is certainly too late, after the defendant is 
admitted to be in Court, and issue made up and tried, to 
listen to the objection, that the defendant was not pro- 
perly brought in; an appearance of record dispenses with 
process. 

The verdict is not perhaps drawn with so much accura- 
cy, as a greater regard for technicality would have dictated: 
and my first reflections induced a doubt, whether the Court 





at _Saund: below should not have declined rendering any judgment 
134-.5 upon it, but haye awarded a venire facias de nove.e Ido 
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not doubt but the facts found, authorized a verdict for theyaxvary _— 
plaintiff; but I believe that the conclusion of the verdict, 

which referred these facts to the Court, placed the ques- —_ 
tion to be determined by the Court, upon the liability of The Govern- 
John Murphy, as Governor of the State, and not upon the or. 
liability of the State. Examination into authority, how- vise 
ever, shews that it is not only competent, but proper, for 

the Court to interpret the meaning of the jury, if their ver- 

dict be susceptible of interpretation, rather than refer the 

issue to another jury.¢ Now it is most clear, that the a Porter vy. 
jury intended to bring before the Court, the question of Rammery l0 
Jaw, whether the act of 1821, was repealed by acts of Jenks et al. 
January and December, 1823; and if the Court should «: Goan 
believe that the first act was still in force, then to find in R. 60. 
favor of the plaintiff. That was the point to which their 

inquiries were mainly directed by the evidence; and this 

was the question of law, which they desired the Court to 

adjust. In every point of view, in which this case has 

presented itself to my mind, I am of opinion that the 

judgment of the Circuit Court should be reversed, and 

judgment rendered for the plaintiff. 


In this opinion Jupcr Crensuaw concurs. 


Judgment affirmed. 


Tuompson v. PIERCE. 


1. A forthcoming lond, conditioned in part that the obligor “shall in all 
things, stand to and abide by all orders to be made by the justices,” &c. is 
not void for excess; such condition being a mere verbal departure from 
the statute, and imposing no additional specifie obligation. 

. Nor is it essential that such bond shall recite that the justices themselves 
appointed the time and place, as it is on the application, and for the ben- 
efit of the obligor, that it is usually entered into. 

- In the trial of appeals from justice’s decisions, the etatutes intend only 
the merits to be investigated; and whenever the Court below should 
amend upon motion, this Court will consider it as done, if matter sufii- 
cient toamend by, appear upon the record. 


[e] 


a) 


Tue plaintiff brought suit before a justice of the peace, 
upon a bond entered into by one Nixon, with the defendant 
and several others as securities, of which the condition was, 
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ganvary iss:that ‘‘if said Samuel Nixon shall well and truly personally 
appear before the said James H. Wood and John Thomas, 
Thompson on the 17th day of November next,”’ &c. “and then and 
there make surrender of his property or effects, for the 
benefit of his creditors, in such manner as is now provided 
by the laws of this State, for the relief of insolvent debt- 
ors, and shall in all things, stand to and abide by all orders 
to be made by said justices in relation thereto, then,” &c. 
The bond was assigned on the Sth of November, in the 
usual form to the plaintiff, by the constable, who after- 
wards indorsed thereon the following: I return this bond 
herewith, forfeited.”? The justice before whom the suit 
was brought, gave judgment in favor of the plaintiff; to 
reverse which, Pierce sued outa writ of certiorari from 
the County Court of Jefferson. On the trial at February 
term, 1829, of said Court, the defendant craved oyer of 
the bond, and demurred, and the demurrer was sustained. 
The judgment on demurrer of the County Court, is the 
cause here assigned as error. 


Pierce. 





Exuis, for the plaintiff in error. The principle in- 
volved in this case, renders it somewhat important; it is 
the validity of the bond to the constable. We contend 
that it substantially conforms to the statute, and is there- 
fore good. The part objected to is, that the defendant 
shall stand to and abide all orders, &c. which it is insisted 
embraces too much. That partof the condition, refers 
only to such things as are necessary to be done. ‘The act 

alaws of Ala of 1807,4 requires that the debtor shall render a schedule, 
- and take an oath; those things are necessary, and if applied 
to this case, the bond is in strict conformity with the law. 
5 1 Page 479. The Court is bound to presume that the Court below, or 
c Peters’-Cir.. |. on: ene ° : 
Ct. R. 46. 3 justice will impose no condition, but such as is required by 
Orie 19° law, and hence the condition here requires nothing to be 
Peters’ R. done but what is lawful. Thereisa case in 1 Bibb,® which 
a ~~. may reflect some light on this subject; the cases are very 
tice 280,’ Similar.c The act of 1824, shews that those bonds may 
be assigned as this has been done. 


Peck, for the defendant in error. We contend that in 
this case, the bond was void for non-compliance with the 
statute; but there is another point equally fatal with this, 
and which must affirm the judgment below. ‘The state- 
ment contains no substantial cause of action; the bond 
must be assigned to the plaintiff before the day of forfeit- 
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ture, and if not within ten days from its forfeiture, it musts,nyary 131 
be returned. The statement must set out the return ~7”\“~ 


“forfeited,” until which, no proceedings can be had against 
us, and then only by scire facias. Clearly then the state- 
ment was defective on this account. But the bond itself 
is void; it seems granted that if it be not according to the 
statute, itis so. The justices must make the order fixing 
the day and place of taking the oath; this is all they can do, 
no other order could be made; and any condition requir- 
ing the maker to do more, is void. The justices might 
suppose themselves authorized to make other and unlawful 
orders, and conditions; a mere verbal variance might 
make a difference. The one under consideration is a sub- 
stantive addition to the condition. The bond here is more 
like a bail bond, than those cited by plaintiff’s counsel, and 
any thing in a bail bond, not authorized by statute, ren- 
ders it void.¢ A statutory bond without any provision, 
such as the New York one, would still be void. The case 
from Kentucky is diflerent; the party was compelled to 
give his bond before he could be released; this 1s a very 
striking difference. 

The bond does not shew that the time fixed on was ap- 
pointed by the justices for taking the oath; this the statute 
requires of them; and it does not appear that the day was 
fixed by them, or that an application had been made to 
them. Without this, it is not a good statutory bond, and 
scire facias would lie on it. The obligor is bound to ap- 
pear on a day of the constable’s choosing, and therefore 
could not be returned forfeited. Even if it were good at 
common law, it could not be sued on in this way; a rem- 
edy is given by the statute against the constable for failing 
to do his duty, and if it be not pursued as the statute di- 
rects, there is no redress in this form of action. 


Horxrns, on same side. The statute provides a sum- 
mons; that does not shew the forfeiture, and as the for- 
feiture can only be shewn by the return of the constable, 
it cannot now be established. The conditionof the bond 
tov, requires more than the law does, and is therefore void; 
the officer must strictly pursue the statute, else he acquires 
no interest in the bond, and if he has none, he can assign 
none. But the time must be fixed by the judge or justice, 
if not, the constable may fix a time when they are absent; 
the consequence of which would be, that if the parties ap- 
peared, they could obtain no discharge, and would be sub- 
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JANUARY 1331Ject to a second arrest. Suppose the constable appointed 


no time or place; the bond would be void, and it is equal- 


Thompson Jy so when he appoints a time of his own will. 


v. 
Pierce, 


a Brown v 


Adams, 


The concluding part of the condition, is more extensive 
than the statute. If the justices make more orders than 
the law allows, he would be bound by the condition to 
perform them, and thus might be made to perform many 
unlawful orders. 


Extis, in conclusion. It appears the defendants are 
now apprised, that the main points relied on in the Court 
below, cannot be sustained; so that others are resorted to. 
It is contended there is a defect in the statement; if such 
is the case, the Court would not give final judgment for a 
mere mispleading, which they do not notice in such cases. 
It does not appear from the record that the bond was for- 
feited; the assignment is prior to the date of the appear- 
ance, and the statement shews the same fact. The objec- 
tion then is, that it is not averred to have been in writing, 
but this is matter of proof. On oyer, it is shewn that it 
1 was returned forfeited by the constable, and on oyer, the 


Stewart's R- bond is, and becomes a part of the plaintifi’s statement.¢ 


It is said the day is not properly fixed. The form of the 
bond was taken from the Alabama Justice, and it is not ne- 
cessary to shew that the day was fixed by the justices; it 
was a proper day, nothing appears to the contrary, and 
such will be the presumption of the Court. But it ap- 
pears from the summons that the time was fixed by the 
justices. The case in 19 Johnson, is distinguishable from 
this; there, there wasa substantive and distinct requisition 
made, and the statute provided that all bonds not taken in 
conformity with it, should be void. ‘This decision does 
not conflict with my position. I expected to hear some 
reasons to shew that the latter part of the condition viti- 
ated the bond, but I heard none. I will admit that in 
bail bonds, if the condition is larger than the statute re- 
quires, it would make them void; but here is nothing sub- 
stantially different. This case cannot be distinguished 
from that in Bibb, for that was to doa thing the law did 
require, though not embraced in the statute providing for 
the bond. It is indeed surplusage, and nothing else; there 
is nothing definite in it; the orders referred to, can be con- 
strued to relate only to such things as the law requires, 
and the Court will not strain the presumption, so far as to 
suppose the justices would make unlawful orders. 
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By JUDGE TAYLOR. It is insisted by the defen-s,nyary 1831 
I \ 


dant’s counsel, that the bond varies from the statute, and 
is void for two reasons. Ist. Because it contains a con- 
dition not authorized by law, in the following words, viz: 
‘sand shallin all things, stand to and abide by all orders to 
be made by the said James H. Wood and John ‘Thomas, 
(the justices,) in relation thereto.””? 2d. Because it is not 
specified in the bond that the time at, and place on which 
Nixon was bound to appear to take the oath of insolvency, 
had been designated by the justices to whom the applica- 
tion had been made. But if this Court should consider 
the bond sufficient, it is urged that the judgment must be 
aftirmed, because the declaration is defective, in not aver- 
ring that the bond had been returned forfeited, according 
to the requisition of the statute. 

In support of the position that the bond is void for the 
reason first assigned, we are referred to 19th Johnson 233. 
In that case, the sheriff had added to the conditions re- 
quired by law, to a prison-bounds bond, one in the words 
following: ‘that the said A. shall at the request of the said 
J. L. B. as sheriff aforesaid, surrender himself to the said 
prison,’ &c. ‘It was determined that this bond was void. 
The Chief Justice, Spencer, in delivering the opinion of 
the Court, says “this is a substantial and material part of 
the condition. A mere verbal difference, or departure 
from the provisions of the statute, will not render a bond 
to the sheriff void; but when there is a substantial vari- 
ance, as if the sheriff adds to the condition that he shall 
be kept without damage to the plaintiff, that will make the 
whole condition void. The sheriff in this case, had no 
right to require the defendant to surrender himself to pri- 
son at his request.”’ In the case cited, there was an ex- 
press illegal stipulation contained in the bond; when the 
statute of New York, by virtue of which it was taken, ex- 
pressly declared every bond void, taken in any other form 
than the one which it prescribed. It is true we are to un- 
derstand that the same decision would have been made 
without that clause in the statute. But there isa wide 
distinction between that case and this. Here the obligor, 
Nixon, was ‘‘in all things, to stand to and abide by all or- 
ders to be made by the justices,”’ &c.; no specific obliga- 
tion is imposed upon him, and the justices, we are told, 
are not authorized to make any order. If so, the words 
have no obligatory effect. Although justices of the peace 
frequently err, yet we must believe they would not so far 
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Pierce: 


should do something after their authority over him had 
ceased. In the case in 19 Johnson, the sheriff retained a 
control over the defendant, which the law did not author- 
ize; here no such power is reserved by the officer. This 
can be considered only as a mere verbal difference, or de- 
parture from the statute, and therefore cannot vitiate. 

Nor doI think that the second objection to the validity 
of the bond can be sustained. The statute enacts that the 
bond shall be conditioned, that he personally appear, &c. 
‘fat such time and place as may be designated by two jus- 
tices of the peace, where such person may make his appli- 
cation.”” There can be no reason to require that the bond 
shall recite that the justices have designated the time and 
place; it could have no possible effect on the party defen- 
dant to the execution. Itis at his instance that the bond 
is entered into; he makes the application to the justices, 
and must have a knowledge of the time fixed on by them; 
he is aware of the agreement or disagreement of the time 
specified in the bond with that appointed by the justices, 
and if the officer were to refuse to insert the proper time, 
he would become responsible tohim. Nor can any per- 
son, principal or security, be led into error on this sub- 


ject. Thebond specifies the purposes for which the de- 


fendant to the execution is required to appear; in this in- 
stance, the act is sufficiently pursued in that respect, and 
the securities have all the knowledge which is necessary 
to put them upon their guard, and cause them to see that 
the principal fulfils the condition of the bond. 

I come now to consider the declaration. In cases which 
are carried from justices of the peace into the Circuit or 
County Courts by appeal, or certiorari, if the amount in 
controvery exceed twenty dollars, the parties are required 
to make up an issue, under the direction of the Court. It 
is true this may be an issue at law, where the parties wish 
to contest some principle; as in the present case, where the 
validity of a bond is brought into controversy. But I be- 
lieve it would be a great departure from the simplicity of 
practice, intended to be introduced by the statute, to de- 
cide such cases upon astute questions. It is intended that 
merits shall be investigated, and it would be inconsistent 
with this object, to dispose of the cases upon formal objec- 
tions. If either party therefore had committed an error 
in this respect, the Court upon being informed of it, 
should permit the pleading to be so amended as to do jus- 
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tice. Whenever the Court below should amend upon m0-;,xuary 1631 
tion, this Court will consi ler the amendment as made.~—”vV™ 


Here it appears by the indorsements set out by the defen- 
dant upon oyer, that the bond was duly returned forfeited 
by the officer. Admitting the omission of this averment 
was fatal to the declaration, the Court below would have 
been bound to permit an amendment upon motion, so that 
the parties might have been enabled to try the cause apon 
its merits. ‘lhe indorsement thus set out in the record, 
shewed sufficient matter to amend by,and this Court will 
view the declaration asif it had been thusamended. This 
objection therefore cannot prevail. 

The legislature has evinced great solicitude, that suits 
instituted before justices of the peace, which are always 
for small amounts, should be freed, as far as practicable, 
froin the rigid requirements of special pleading: and the 
Court is inclined to second such laudable efforts, “by g giving 
such a construction to the statutes, as is best calculated to 
promote the Intention of their framers. We, therefore, 
in such cases, always feel inclined to diseour rage technical 
objections. The judg: nent is reversed by the unanimous 
opinion of the Court. 

Judgment reversed. 


Cary v. Greae. 


I. If a judgment creditor fail to continue his lien on defendant's property, 
by suing out executions returnable to successive terms. he caunot comn- 
plain of another more vigilant creditor, who by an attachment, under cir- 
cumstances warranting it, may acquire a preference. 

2. Where a term is permitted to elapse, between the terms to which an ori- 
ginal and alias execution are returnable, the issuance of a ca.sa to the 
intervening term, will not continue alien on property, created by the 
former execution. 

. A plaintiff may sue out an aiias f. fa., without obstructing his right to 
aca. sa, during the time the former may be in the hands of the officer. 

. A lienis created on properiy taken iu virtue of an attachment, which 
the right tc replevy caunot impair, if it be not done by giving special bail. 


> 


m— 65 


Art the March term, i830, of Lawrence Circuit Court, 

: dg oe was made by Gregg, the high sheriff of that coun- 
» for judgment against Cary, as his deputy, for failing to 
bd over on demand, one hundred and twenty one dollars, 
and fifty and one fourth cents, which had been adjudged 
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Cary 


Grege. 





rence, in favor of D. Wallis against W. Scott, which he 
alleged had heen collected by said Cary, and not applied 
to the satisfaction of said judgment; on account of which 
failure, Waliis, at June torte, 1829, of said County Court, 
had ruled him, Gregg. forthe amount of said judgment. 
The motion in the Cirenit Court we tried on a case agreed 
to and submitted by the parties, and which is also signed by 
the presiding judge; from whieh it appears ‘that G regg, 
as the sheriff of Lawrence county, at8 o’clock, A. M., on 
the 10th Maren, 1829, received an alias fi. fa., which 
issued on a judgment obtained by 2 certain David W al 
against aceriain William P. Scott, on the 17th December, 
1827, for $106 debt and damages, and $15 502, costs of 
suit; that said execution afterwards, and before the return 
thereof, came to Cary, as the deputy of said Gregg, and 
was by him returned, indorsed Jevied on negro woman 
named Maria, 10th 3 March, $528, John Gregg, sheriff, by 
his deputy, R. B. Cary;’ and also with this further indorse 
ment, ‘on the 13th April, 1829, the negro levied on by 
virtue of the within fi /w., was sold for $301, which said 
sum is claimed by Mudd, Eckford and MeLaughlin, and 
others respectively, by virtue ef orders of sale and writs 
of execution in their favor, which are herewith returned 
into Court, to abide the decision of this Court, as to whom 
the money arising from the sale of said negro belongs, by 
the law of the land, John wie d sheriff, by his deputy, R. 
B. Cary.’ That said David Wallis, by motion against 
Gregg, as sheriff of said county, recovered a judgment 
against him for the amount of said judgment of the said 
Wallis, against said Seott; that a ff. fw. issued on said 


1s 


} 
ii > | 


judgment i in favor of said Wallis, against said Scott, on the 


14th day of January, 1828; one other fi. fi. on the 10th 
day of March, 1829: and aca. sa. on the 7th day of Au- 
gust, i828, all of which came to the hands of Gregg, as 
sheriff; but upon which no money was made, or execution 
had; and thatthe said negro Maria, was the property of 
the said Scott, before the rendition of said judgment, in 
favor of said Wallis against said Scott, but covered by a 
deed of trust, to a third person. It is further agreed that 
Cary wasa constable of Lawrence county, as well as a 
deputy of Gregg; and that as constable, at half past seven 
o’clock, A. M. on the 10th March, 1829, he levied the 
several attachments upon the said negro Maria, mentioned 
in his return on the said execution, against the said Scott, 
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which were issued by a justice of the peace; and upon 
which attachments, judgements were afterwards obtained 
and orders of sale issued, greater in amount than the sum Cary 
for which the said negro suid. That the said negro was Grege 
not replevied; and that on trial of said motion of said ——--—-— 
Wallis, against Gregg, the several exeentions which issued 

on the judgments obtained on said attachments were pro- 

duced in Court, and Gregg had notice of them; that they 

were laid on the table; and that the pi tintifls in them did 

not appear, to contest the right of said Wallis, to the pro- 

ceeds of the sale of said negro.”? Upon the above faets, 

the Circuit Court gave judgment for Gregg, the defendant 

in errer, which was excepted to by Cary, and is here as- 

signed as error. 
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Sarru, for plaintiffin error. he judgment must have 
been the result of the proposition, that Wallis’ alias fi. 
Ja. being issued from a 4 ef record, on the 10th of 
March, 1850, ai 8 o’clock, A. M., and at the same time 
delivered to the sheriff, was a better in on the negro, 
than the attachments and executions from the justice of 
the peace, levied by Cary, as constable, haif an hour be- 
fore; and so he was ia default in not paying over the 
money lirst on Wallis’ a/ias fi. Ji. A very sight exam- 
ination of the lien thus asserted for it, will clearly shew 
that it must be postpoued, until the satisfaction of the at- 
tachments and executious The liea of Wallis’ first //. 
fa. was not kept alive pursuant to the provisions of a late 
statute on the subj ject of executions; for there was a lapse 
of the June and December terms, 1828, without the issu- 
ance of an alias. It is seareely necessary to say, that for 
this purpose, aca. sa. will serve no better than a habere 
fucias, §c., neither of these ereating any lien on goods. 
Then this matter is on the same footing asif Wallis’ alias 
were the first 77. fz. on his judgment. Thata /. fa. from 
a justice of the peacc, levied on goods, isa better lien 


i 
than the delivery to the sheriff, of an exeention from a 
Court of reeord, before the levy of the #7. fa. from a jus- 


tice of the peace, is shew» by a statute of our State.@ Ana Pamph! t 
aitachment issued by, and returnable before a justice of the #cts of TF 
. ‘ : | . <? . ~ co page ie 

peace, levied on personal property, before delivery of a jz. 

Sut. froma Court of reeord toa sheriff, is also a superior 

lien, ifan attachment of that sort ean at all constitute a lien. 

That it can, secms to me a proposition too plain,to labor 

the pro if of, mueh less to be disputed. It is a proceeding 
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JANUARY 19322 vem, Which, if not available in procuring the appear- 
vm ance of the defendant and his replevin bond, isa lien on 


Cary 
G regs. 


-__ 





the property attached; and if a plaintiff obtain a judgment 
in his attachment proceeding, afi. fu. does not issue as in 


-the ordinary case of suit by service of personal process; 


but a simple order of sale issues, on which no further fur- 
ther levy is ever made. It is observable that this is not 
the case of an attachment returnable before a justice of 
the peace, levied after alien might be created, on some 
property of a defendant, by a fi. fa. emanating from a 
Court of record, being delivered to the sheriil, previously 
to the levy of such attachment. In such a case as that, so 
far as I am advised, we have no statute that wou! help the 
attachment; and because of the favorable sanciion given to 
executions from Courts of record, the attachment would 
be overreached by the execution. What would be the 
consequences of establishing a different doctrine from that 
for which Lam contending? Why, one very obvious, and 
as injurious as obvious consequence, would be, that at any 
plausible distance of time, after a plaintiff in an attach- 
ment, for a sum less than fifty dollars, had by a regular 
proceeding, obtained satisfaction of his debt, a plainttl in 
a Court of record, might issue a fi. fa., and have sold un- 
der it, the property which had been sold by virtue of the 
attachment, thus disturbing most injuriously, the rights of 
property. In questions of the conflict of liens, the maxim 
that there is no fraction cf a day, does not apply. If I 
do not mistake, so far has this principle been carried in a 
case decided by Lord Mansfield, in Burrow’s Reports, 
that where a penalty for the same offence was claimed in 
several gui tam actions, the defendant was allowed to 
show in abatement of one, that the other plaintiff, earlier 
on the same day, had sued out his process. 

If the principles fer which I have been contending be 
sustainable, where is the evidence of neglect of duty by 
Cary as Gregg’s deputy? True, it is said in the judgment, 
that it was on account of Cary’s *‘dufault and negligence” 
assuch deputy, that Gregg has been compelled to pay to 
Wallis, or rather it should have been that he had obtained 
a judgment against him, Gregg, for he docs not allege or 
prove that he has been subjected to any thing more than a 
judgment, which may or may not be enforced by Wallis; 
but in the evidence as I see it, there is nothing that has a 
squinting that way. True there was no violation of duty 
in Cary as constable, levying the attachments and execu- 
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tions, which are specified in his return as deputy of Gregg;;anvary 1931 
but there would have been, if he had holden his hand. 
There could be no neglect of duty in his levying the alias —- Cary 
fi. fa. of Wallis on the same negro; for aught Cary knew, Gun. 
she might be sold for more than was necessary to satisfy 
the claims then in his hands, subject to the magistrate’s 
jurisdiction; but if he had not thus proceeded, his conduct 
as Gregy’s deputy, would have been open to imputation. 
pie mais Cary is not to blame for the return which he 
ade on the adias fi. fu., for in this he shewed a cautious 
“aa conscientious concern, to have the whole matter legal- 
ly disposed of. Here the blame begins to present itself, 
but not at the My ofCary. Gregg, “instead of submitting 
to the Court, the facts contained in the return of his de- 
puty, in the feasehee against him by Wallis, in an applica- 
tion for a continuance of the motion, or that the rights of 
the plaintiffs in the attachments and executions might be, 
as such often are, by mere motion, adjudicated ex wquo et 
bono, lays them en the table, and with a non-resistance, 
which is very like a constructive, if not actual fraud; and 
his deputy, or those whose claims were subjects of the ju- 
risdiction of the justice of the peace, permits a judgment 
to be had sgiinst him. I said that Gregg laid the claims 
on the table; ; that inference is sanctioned by the fact that 
they were in Court, and a part of his return to Wallis’ 
alias fi. fa. Surely, Cary, when as constable, he was 
subject to so plain a liability, could not have been instru- 
mental in having the orders of sale, and executions go by 
the board. It was his interest, and perhaps duty, had he 
been in Court, to have prevented this. The idea that the 
plaintifis were there in person, or by attorney, is negatived 
by the proof; indeed, they could not in the matter between 
Gregg and Wallis, have been technically in Court; they 
were no parties to that motion, and had no notice of it. 
Then where are we to look for the origin of this difficulty? 
That and its progress are to be found in the negligent and 
unwarrantable conduct of Gregg; volenti non fit inju- 
sia. The loss he has or may sustain, is of his own head, 
in hisown wrong; and he I trust will not be profited by 
his very singular attempt to establish the converse of the 
rule, that the principal is answerable for the fault of his 
agent. [His success in this Court will place Cary in the 
very awkward and unjust dilemma of a double responsi- 
bility, where equity subjects him to but one. 
In conclusion, I would say, that even if the County 
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Wallis’ motion against Gregg, and gave a wrong judgment 
against him, this must be put down to the account of his 
misfortune; and Cary and the plaintiffs, whose executions 
and orders of sale on the attachments he had as constable, 
and who had no notice, and were not in Court, should not 
be injuriously affected by such wrong decision. 


Ormonp, for the defendant in error. The defendant in 
error submits, that the plaintiff cannot succeed, because 
Ist. the attachment was not sued out against an abscond- 
ing debtor, therefore the levy did not create a lien in favor 
of the attaching creditors, but was merely a mode of com- 
pelling an appearance, which the defendant in attachment 
might have discharged, by entering special bail; whereas, 
the delivery of the execution to the sheriff, created a per- 
fect lien upon the property. 

2nd. Because the defendant in error, as high sherill, 
was compelled by the judgment of the County Court of 
Lawrence county, to pay the money in question, for the 
default of the plaintiff, as his deputy; and the deputy by 
his return, made upon the writ of /. fa., submitted the 
whole matter to the decision of the County Court, and 
furnished the evidence by which the Court judicially de- 
termined the matter, left to them by the returi of the de- 
puty, which judgment against the high sheriff, is in full 
force and unreversed. 

3d. Because although it is denied that the high sheriff 
had any notice of the attachments, further than appears by 
the return of the deputy sheriff; yet it is conceived that 
the plaintiff cannot raise that question, as he has no inter- 
est in the matter; the judgment of the County Court is 
certainly a protection to him, and no one is aggrieved, or 
has any cause for complaint, but the plaintiffs in the attach- 
ment cases; even on the supposition that the high sheriff 
had notice of the attachment cases, and that the judgment 
of the County Court against him is wrong. 

4th. Even if all the preceeding suggestions are wrong, 
it isconceived that the ‘Act relative to the satisfaction of 


» Acts of 1897 executions,’’@ is decisive of the question. That act was 
“8, page 23. made to regulate contests between different judgment cre- 
ditors, and even if the word execution in the act, be con- 
strued to mean af. fa. only, yet it is supposed that as 
Wallis, the plaintiff below, sued out firsta #7. /c., then a 


ca. sd.y and lastly a fi. fa.; and as there was no lapse of a 


























SUPREME COURT OF ALABAMA. 439 


ter ™; that even against a conflicting execution of a youngery,xyary 1831 
judg lement, he would be within the equity, if not withinnmvwr 
the very letter of the statute, and that in the absenceof Cary 
any such statute, the principle for which I am contending - Onis, 
is unquestionable, even in a conflict between judgment 
ereditors. What reason then is there for stretching the 
statute, to meet a case not within its letter. On the one 
hand is acreditor, who has sought to recover his money, 
by the usual and ordinary mode, and who has issued three 
xecutions to enforce the judgment thus obtained; and on 
the other, an attaching creditor who claims priority of a 
creditor who had used this extraordinary diligence, be- 
cause he levied his attachment about twenty minutes sooner 
than the execution came to the hands of the sheriff. 








Smita, in reply. On the first branch of the above argu- 
ment for aflfirmance, I have to say in reply, that there is 
no authority for saying that the attachments were not sued 
out against an absconding debtor; the record leaves that 
doubtful. If it were allowable to indulge in assertion, I 

could state the fact, that the attachments were against an 
absconding debtor. But whether against an absconding 
debtor or not, cannot be important, if an attachment con- 
stitute a lien at all. Even in the case put, of its not being 
against an absconding debtor, and attachments are by far 
the most frequent for that cause, but merely to compel an 
appearance, if that and bail were not entered, the Court 
would, if plaintiff obtained judgment, simply order a sale 
of the property, without any further levy, or issuing of a ji. 
fa. This shews that the lien must begin with the levying 
of the attachment. Any attachment of property may be 
discharged by giving a suitable bond, and filing an appear- 
ance, but until that is done, the attachment levied before 
the delivery of a fi. fa. must be preferred to it. 

As to the second proposition, I have also somewhat to 
offer. It is said that the defendant, as high sherifi, was 
compelled by judgment of the County Court, to pay the 
money in qtiestion, for default of the plaintiff, as his de- 
puty,&e. See argument. When the deputy returned 
Wallis’ fi. fa. and ‘exhibited the executions and orders of 
sale from the justice of the peace, which was laid on the 
table by Gregg, as I may fairly presume; and was so anx- 
ious to have the whole matter properly adjudicated, it is 
quite too hard to impute negligence to the deputy. Nor 
will this silence the demands of the execution and order 
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~~ plaintiff ought not to be pinned down to a wrong decision 





of the County Court, especially if made ona presentation 
of facts, garbled by the defendant himself. ‘The County 
Court, in rendering judgment against the defendant et the 
suit of Wallis, never took into ‘consideration the fi. fa’s. 
and orders of sale from the justice of the peace. If they 
had, perhaps it is not going tvo far to say, that the judg- 
ment would not have been what it was. If I understand 
the third proposition in the argument, I fear that it will 
not lull the executions and order of sale men. ‘They it 
seems to me have rights that have been improperly adju- 
dicated against them, without giving them any notice or 
day in Court; and if they sh sould be souncivil as not to be * 
thus pursuaded to be quiet, this argument to my client is 
rather a doubtful, if not totally unproductive indemnity. 
4th. I conceive that the statute of 1827-8, affords the 
defendant very little if any aid. If I recolleet the pro- 
visions of that statute, they are in reference to judgment 
and execution creditors; and in some instances, a prefer- 
ence to a junior fi. fw. from a justice of the peace levied, 
over an older fi. fa., delivered toa sheriff before the levy- 
ing of the fi. fa. from the justice of the peace. ‘The law 
that this statute was made to remedy, had that inconven- 
ience in it which I have been deprecating. For however 
superior might have been the actual diligence of the cred- 
itor issuing, and having levied a f. fa. “from a justice of 
the peace, all the benefit that he might have expected, was 
taken away from him bya creditor, issuing just before 
him, an execution from a Court of record, and asserting a 
mere technical advantage. But 1am persuaded that in the 
case under consideration, the 7. fa. and attachment cred- 
itors have on their side of the question, not only superior 
actual diligence, but that legal advantage w hich the law 
alone recognises as diligence. Nor do | think the Court 
can listen favorably to the suggestion of defendant’s coun- 
sel, to frown on the attempt of the attachment creditors 
to recover their debts because they were driven to such a 
remedy. Though it may be an extraordinary one, because 
of the convenience and necessity of it, it isnot more nicely 
scanned than any other form of remedy. It is to be lite- 
rally and equitably expounded. Defendant’s counse! says 
there was no lapse of aterm. JEven though I should be 
wrong in the opinion that a ca. sa. is no lien on property, 
which is hardly possible, still the bill of exceptions shews 
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that there were no fi. fu’s. issued at the Juneand Decem-saxuapy ssi 
ber terms, 1828, which I take to be alapse of two terms, "Vv ™ 


under the statute. Should the attachment and fi. fa. ered- 
itors have had senior executions and junior judgments from 


1) 


a Court of record, and Wallis had delivered to the sheriff 


onasenior judgment, his junior #. fa. with lien kept alive 
by issuing 7. fus. from term to term, before a sale of the 
property, then he might finder the statute referred to, have 
been entitled to a preferenec. Dut the lien ef those who 
had proceeded before the justice of the peace was, if it 
ever could be, perfeeted before Wallis had done any thing 
that hada semblance to a lien. 


By JUDGE SAPFOLD. The assignment of error 
presents the question, whether the issuance of the two ji. 
Ju’s., and the intervening ca. sa., on the prior judgment 
of the Court of record, returnable to successive terms of 
the County Court, when the latter /7. fiz. was received by 
the sheriff, after the property had been levied on by virtue 
of the attachments, and was then levied on the same pro- 
erty, created alien on the property, in favor of the first 


the attachments, and the proccedings thereon. 

The statute of 1807, provides “that no writ of fieri 
fucias, or other writ of execution, shall bind the property 
of the goods against which such writ is sued forth, but 
from the time that such writ shall be delivered to the 


sherifl,”? &e. It is to be observed, the language of this 
statute is applied to such executions as bind the property 


of the goods against which they may be issued; and is 
inappropriate to the nature of a capias ad satisfacien- 
dum, which aceording to the principles of the common 
law, could give the oficer no authority to seize property. 
Nor does the statute vary the effect of the ca. sa. unless 
vhere a debtor who has been arrested under it, may choose 
to tender property in discharge of his body.4 — In that 
event the officer may reccive and sell property, as if taken 
under a fi. fa. But unless there be such voluntary sur- 
render, there is no authority to the officer holding the ca 


. , . ' , i 1 
sz. to intermeddile with the property, however abundant 


Another part of the same statute has also some influence 
on this question. It directs “that when any execution 


shail issue, and the party at whose suit the same is issued, 
shall afterwards desire to take out another execution, at 
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JANUARY 1s3,his own proper costs and charges, the clerk may issue the 
same, if the first writ be not “returned and executed.’ 
Cary It also allows judgment creditors to resort alternately to 
Grege. the writs of fi. fu., ca. sa. and elegit, on the unproduct- 
—— ive return of either. But what is considered most mate- 
aaws of Ala pia}, is that the clause last quoted, authorizes the plaintiff 
in judgment to sue out a fi. fa., and afterwards a ca. sa., 
or vice versa, on the same judgment, cirected to the same, 
or different counties, and without waiting for the return 
of the former, on paving the costs of the latter. By the 
exercise of this privilege, he has the means of creating or 
continuing his lien on the defendant’s property, if he 
deems it necessary; and at the same time can avail himself 
of any benefit derivable from aca. sa. As judgment cred- 
itors have this legal advantage, if they fail to avail them- 
selves of it, they cannot complain of other more vigilant 
creditors, who by means of attachments, under circum- 
stances warranting them, should acquire a preference. 

If the act of January, 1828, relative to the satisfaction 
of executions, have any influence on the question, it must 
be to sustain the doctrine advanced, as it increases the fa- 
cility of continuing the lien on judgments, or explains the 
previous law to the same effect: so that it is only necessary 
for that’ purpose, after placing the original fi. fa. in the 
hands of the proper officer, if it be not satisfied, to sue out 
an alias to the next term, and continue to renew the same 
from term to term. [But it is expressly provided, that 
if a term shall elapse, after tlie return of the first execu- 
tion, before an alias shall be stied out, and delivered to 
the sheriff, the lien created by the first writ of execution, 
shall be cancelled and of no avail.”” Here aterm was 
permitted to elapse between Wallis’ original and alias fi. 
fa. It is true he sued out his ca sa. to the intervening 
term, but it had not the effect of supplying the chasm in 
the lien; for though a ca. sa. or edegi/, falls equally with- 
in the definition of the term *‘execution,’’ used in the stat- 
ute referred to, yet the former is not an execution whicn 
may be issued against goods, &c., as contemplated by the 
statute first quoted; nor is there any necessity for giving 
the statutes astrained construction to embrace it, as we 
think a plaintiff may sue out an alias fi. fu., without ob- 
structing his right to a ca. sa., during the time the former 
may be in the hands of the sheriff, or other officer. 

It then only remains to he considered, whether the at- 
tachments created alien on the property, ‘from the time ef 
the levy? On the part of the defendant in erro*. ** 
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contended that as the attachments were not against thes,yvary isa 


defendant therein, as an absconding debtor, the levy did 
not create a lien in favor of the attaching creditors; but 
that it was merely a different mode of compelling an ap- 
pearance, which the defendant might have discharged by 
entering special bail; whereas, the delivery Of the exe- 
cution to the sheriff, created a perfect lien on the property. 
On the opposite side, it is insisted, and found to be true, 
that the record does not shew whether the attachments 
issued as against an absconding debtor, or otherwise; also 
this is contended to be immaterial, in as much as the pro- 
perty was not replevied. The statute,@ after authorizing 
under proper circumstances, the issuance of either a judi- 
cial attachment, or an alias or pluries capias, at the elec- 
tion of the plaintiff, provides that goods which may be 
attached under the former, if not replevied or sold, accord- 
ing to the rules therein after prescribed, for goods taken 
on original attachments, shall remain in the custody of the 
sheriff until final judgment: and then be disposed of in 
the same manner as goods taken by execution on a writ of 
fieri facias. The same statute, after treating of original 
attachments, and directing the manner of executing them, 
declares that after an attachment shall have been levied, 
whether in the case of an absconding debtor or otherwise, 
‘‘the goods, money, or effects so attached, shall remain in 
the oflicer’s power, and be by him secured, in order to 
answer and abide the judgment of the Court in that case, 
unless the garnishee will give security for the same.’ 
Admitting that by another part of the same, and a subse- 
quent statute, any person against whose estate, any attach- 
ment has issued, upon giving special bail, may replevy the 
estate, except in case of absconding debtors, where the 
security in the replevin bond shall be required to return 
the specific property attached, or pay and satisfy the judg- 
ment; yet the right to reply cannot impair the lien created 
by the levy, if it be not done by giving special bail. That 
alien is created in favor of attaching creditors, I think is 
sufficiently shewn by the statutes referred to. In this case 
the attachments were levied before the execution came to 
the hands of the sheriff, and the execution, for the reasons 
given, could have no other effect than belongs to an origi- 
nal fieri facias. We are therefore unanimous in the opin- 
ion, that the judgment must be reversed. 


Judgment reversed. 
Jepes Wuire, not sitting. 
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Moraison, Adminisirator vy. Morrison. 


1 When the defendant demnrs and pleads to the same part of the declara- 
tion, and the issues of fact are tried, he is presumed to have waived his 
demurrer. 

2. But the same strictness in pleading is not necessary in cxses of appeal or 
certiorari: from justices’ judgments; nor is it correct practice to drive a 
party to his demurrer, it being the duty of the Court in such cases, to ex- 
punge any pleauot presenting issuable matter, and to direct proper issues. 

3. The action of debt will lie upon a decree or order ef the County Court, 
directing a sum of money to be paid by an administrator, which does not 
appear from inspection to be void 

4. And if such decree be made unadvisedly, it will continue operative until 
vacated by a higher tribunal, but it does not necessarily follow from such 
decree being a record, that execution may issue,to compel its satisfac- 
lion; this depending upon the extent of powers, and mauner of organiza- 
tion of the Court rendering it. 

5. Every thing compatible with the record will be intended, to sustain the 
jadgment below; hence it will be presmed that the decree was rendered 
upon the final apportionment of an iusolvent estate, and so pursued the 
legal liability. 


Tuts was an action of debt, first instituted before a jus- 
tice of the peace for Dallas county, upon au order or de- 
cree of the Orphan’s Court of that county, directing the 
payment of a sum of money by R. C. Morrison, plaintiff 
in error, as administrator of Allen Orr, deceased. The 
order of the Orphan’s Court, appears from a certificate of 
the clerk, which sets forth that ‘‘a settlement of the estate 
of Allen Orr, deceased, tovk place by the Judge of said 
Court, at which there was presented or on file, a claim 
ogainst said estate, in the name of Robert Morrison, for 
the sum of thirty nine dollars and thirty cents; and it 
having been made appear to the Court, that the estate was 
insolvent and unable to pay its debts in full, the said Court 
decreed that the administrator of said estate, should pay 
to cach one of the claimants. seventy five and three fourths 
cents in the dollar. Therefore, Robert C. Morrison, ad- 
ministrator of said estate, stands boun-t by the final decree 
of said Orphan’s Court, to pay to the above claim of, or in 
the name of Robert Morrison, the sum of twenty nine 
dollars and seventy seven cents.”? ‘The justice gave judg- 
ment in favor of the defendant in error, who sued for the 
use of W. Orr, for the amount thus awarded: from which 
the plaintiff in error appealed to the Circuit Court. In 
that Court the plaintiff in error filed a general demurrer 
to the statement of the cause of action, and pleaded five 
pleas: Ist. ‘Nud fiel- record; 2d. non assumpsit; Sd. nif 
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debet; 4th. that he had disagreed to the order, the claimy,yyary 1933 
not being due; 5th. that there are yet outstanding debts.4 \7™~ 
against th e estate, which were presented to the administra- Morrison, Ad- 


tor, and to the Court making the order, and which were 
due and unpaid, and were disallowed by the Court, though 
admitted to be just by the administrator. To the two last 
pleas, the defendant in error demurred. The cause was 
tried at April term, 1830, when verdict and judgment were 
civen for the defendant in error. The plaintiff in error 
thereupon sued his writ of error to this Court, and here 
assigns as cause of error, Ist. the Circuit Court erred in 
overruling the plaintiff’s and sustaining the defendant’s 
demurrer; 2d. the action of debt will not lie upon the de- 
cree of the Orphan’s Court; 3d. the judgment is against 
the plaintiff de bonis propriis, when it should have been 
de bonis intestatis. 


HI. G. Perry, for the plaintiff in error. The record 
set out does not shew notice of the time or place of settle- 
ment, or notice to plaintiff in error that such settlement 
had been or would be made. The order is illegal and void 
in substance and form; itis the mere statement of the clerk 
that such proceedings had been had, and nota certified re- 
cord. If the judge had power to make such decree, he 
had power to enter up a regular and formal judgment, on 
which execution could and should have issued. It isa 
power incidental to all Courts in this State, to carry into 
effect their orders, judgments and decrees. The record 
set out in the declaration, docs not negative the plea of nul 
tiel yecord. The judge had no power to disallow claims, 
admitted just by the administrator. For the judge to have 
this power, would be to exercise the powers of the Circuit 
Court, which submits all matters of fact to ajury. If the 
judge of the Circuit Cont cannot determine claims with- 
out, much less can the judge of the County Court. If it 
is or was intended to be given, why is it that the admin- 
istrator may have a disputed fact tried, though abated by 
the representation of the insolvency of the estate. The 
record, if it is considered such, is not such an one as ar 
action of debt will lie upon. It is at most but an implied 
promise to pay, and but prima facie evidence of liability. 


Puriurrs, for defendant in error. The defendant in 
error contends that the judgment or decretal order of a 
Court, is conclusive upon the rights of the parties thereto, 
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sku aed deatarasss iD ian THE 


sanvary 1s21Unless it be reversed on a writ of error or certiorari by 
~~ some superior tribunal, having power to review the same. 


Morrison, Ad- 
ministrator 
v. 


Writs of error and certiorari, are the only means known 
to the law, by which one Court can question the validity 


Morrison. of the acis of another of inferior jurisdiction; and if the 





plaintiff in error had been aggrieved by the decretal order 
of the County Court. he has a right by statute to appeal. 
It is denied that the County Court has implied or inciden- 
tal power to issue execution upon decretal orders, because 
Courts exercising probate jurisdiction in England, have no 
authority at common law to enforce obedience to their 
acts, except by ecclesiastical censures; a kind of proceed- 
ing unknown to our tribunals. And it was this no doubt 
that suggested the necessity of the act passed in 1829, 
giving this power. The original record of the County 
Court was exhibited in evidence on the trial of this case 
in the Court below. In support of the positions assumed 
by the defendant, he would refer the Court to 6 Cowen’s 
Reports, 494. 


By JUDGE COLLIER. The first point supposes a 
fact which the record does not sustain, neither the demur- 
rer of the plaintiff or defendant seems to have been passed 
on by the Circuit Court. But as we are informed that 
other cases await the decision of this, we will consider it 
upon the state of fact shewn by the record. This Court 
have repeatedly decided, that when the defendant pleads 
and demurs to the same point of the declaration, and the 
issues of fact are tried, he shall be supposed to have waived 
his demurrer. The same strictness in pleading is not re- 
quired in cases brought from justices of the peace, by ap- 
peal to the Circuit or County Court, as is necessary in 
cases in which these Courts exercise original jurisdiction. 
The Court is invested with a control of the pleadings, of 
its mere motion, and the issue is required to be made up 
under the direction of the judge. If the Court in the ex- 
ercise of this power, acts with caution so as not to com- 
promit the rights of either of the parties, neither has a 
right to complain. It is not a correct practice in appeals, 
to drive a party to his demurrer; it is the duty of the Court 
to scan the pleadings offered by the parties, and to expunge 
any plea which does not present issuable matter. From 
the omission of the record to shew a disposition of the 
fourth and fifth pleas, we might infer that the Court re- 
fused to regard them as meritorious, or else considered 
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them as superfluous. If it was competent for the plaintiffy,xuary sy 
in error to impugn the verity of the decree or order, for v™~ 


matters extrinsic, the plea of ni/ debet and non assump- 
stf, both of which were accepted, would allow the intro- 
duction of all proof that could be adduced under the fourth 
and fifth pleas; so that the plaintiff, by the omission of the 
Court to pass on them, cannot have been injured. In 
Bond v. Hills §& Fay,4 we have decided that where a 
plea amounting to the general issue was not disposed of, 
if the ease was tried on the general issue, this was not 
error, because it would be presumed that the defendant 
had the full benefit of it on trial. 

2d. We think it unquestionable that an action of debt 
will lie on a decree or order of the Judge of the County 
Court, directing the payment of a sum of money by an 
administrator, which does not appear from inspection to 
be void. The decree is not set out so as to enable us to 
determine whether it be void, true there is a certificate of 
the Clerk of the County Court, professing to describe it, 
but as there is no authority for its insertion in the record, 
we cannot regard it. If the decree be made unalvisedly, 
it will continue operative until vacated by a higher tribu- 
nal, and the legislature in making it the subject of revision, 
upon appeal, or writ of error, have invested it with the 
characteristics of a record; and when sued on, it will be 
held equally conclusive and resistless. It is argued for 
the plaintiff in error, that if the decree or order be enti- 
tled to the dignity ofa record, that an execution may issue 
to compe! its satisfaction from the Court that pronounced 
it. This is by no means a necessary consequence, the 
right of a Court to issue execution, depends upon the ex- 
teut of its powers and the manner of its organization. 
This Court once furnished an instanceof the truth of this 
proposition; for several years after it was organized, it had 
no authority to issue executions for costs. It is observa- 
ble that the decree was rendered in October, and the suit 
commenced in December, 1829, before there was any law 
in existence, which authorized the issuance of an execu- 
tion upon it. 

3d. The form of a judgment against an administrator, 
must always depend upon the nature of the liability, and 
will be either de bonis intestatis or de bonis propriis, as 
this may render proper. We necd not employ illustra- 
tion upon this head, for the purpose of ascertaining the 
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JANvARy 183:80lvent.estates, declares that every executor or adminis- 
—vV~ trator, after final apportionment of the estate among the 
Morrison, Ad- creditors of the testator or intestate, shall be liable to the 
munistrator . : : ah 
v. creditors for their respective shares. The record does 
Morrison. not discover on what occasion the Judge of the County 


% Laws of Ala Court rendered the decree, nor is the decree set out in 


29. the record, that we may learn what are its terms; we may 
however very well infer that it was such as was contem- 
plated by the act referred to, and in accordance with pre- 
vious decision; we must intend every thing compatible 
with the record, which will sustain the judgment. If 
then the decree was rendered upon the final apportion- 
ment of an insolvent estate, and the reverse no where ap- 
pears, the judgment pursued the liability, was reguiar, and 
must therefore be affirmed. 

Decree affirmed. 








Craie v. Brow. 


1, A. holding a bond on B., placed it for collection in the hands of C., an at- 
torney at law; the attorney being indebted to D., in conjunction with the 
latter, prevailed with B., in consideration of a surrender to him of his 
bond to A., and a promise from them thatthe attorney would satisty A. 
therefor, to execute a bond to said D., for the amount of, and in discharge 
of his bond to A. D. broaglit suit on the last mentioned bond against B, 
who pleaded the foregoing facts, and in addition, that C., the attorney, 
not having paid A. the first mentioned bond, A. had brought suit thereon 
against B.—held that this was nota sufficient plea of failure of cousider} 
ation. 

2. Anda plea that C. and D., to deceive and defraud B., falsely and fraudu- 
lently represented to him that C. was authorized to surrender and cancel 
the bond due toA., and to discharge B. from liability thereon; and that 
in consideration B. would execute said bond to P)., to secure the debt due 
from C. to D., he C., would surrender said bond due A. to 8., and thereby 
discharge him from all liability thereon; and that said B., giving faith to 
said false and fraudulent representations, &c., and in consideration there- 
of, executed said bond to D.,is not a good special plea of fraud. 

3. Upon overruling a demurrer to a plea, and giving leave to the plaintiff 
to reply, itis not error that the Court below did not require the demurrer 
to be withdrawn, before the replication was filed; the reply is a virtual 
withdrawal of the demurrer. 

4. A refusal of the Court below to permit an amendinent of a plea, after 
the overruling of ademurrer, wi!! not be revised by this Court, unless} 
is shewn in the record in what the proposed amendment consisted. 


An action of debt ‘vas commenced in the Circuit Court 


of Lauderdale county, by Blow against Craig, upon a wri- 
ting obligatory, executed by the latter to the former, for 
D re) 73 - ? 
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bd f 4 ry ona rc rn mnahtla F. ee . 20 
$1,050 50. The writ was returnable to April term, 1828, ;.;~uary 1931 


at which time the defendant, Craig, filed three special 
pleas in bar; the first alleging a failure of consideration; 
the second, facts averred to constitute a failure; and the 
last, a ran in procuring said writing. ‘The second and 
third pleas are fully set forth in the opinion of the Court. 

4 demurrer was filed to each pleas that to the first was 
pron and leave given the plaintiff to reply; and those 
to the two last were sustained; w hereupon, the counsel fer 
the defendant below moved for Icave to od his third 
plea, which was refused. An issue was then formed upon 
the first plea, which was tried at October term, 1828, when 
a verdict was returned in favor of Blow, and judgment 
accordingly entered up against Craig for the debt, dama- 
ges, and costs. 

Craig thereupon sued his writ of error to this Court, and 
here assigns as error, lst. the sustaining of the demurrers 
to the second and third pleas; 2d. the granting of leave 
to the plaintiff below, to reply to the first plea, before he 


had withdrawn his demurrer thereto, and 3d. the refusing 


to give the defendant below, leave to amend without terms, 
his third plea, aficr the demurrer thercto was sustained. 


W. B. Manrry, for plaintiff in error, and P. Anper- 
son, for defendant in error, submitted the case without 
argument. 


By JUDGE WHITE. The first assignment of errors 
renders it necessary that we should particularly examine 
the nature and sufficiency of the two last pleas, the first 
of which is in these words: ‘‘actio non, because he says 
that the consideration for which said supposed writing ob- 
ligatory, was made and executed, has wholly failed in this; 
that at and before the execution thereof, he said defendant 
was indebted to Ezra S. Ely, executor, &c., in the sum 
of $———.,, secured to be paid by the writing of this de- 
fendant, which was then due, and part of which had been 
paid, leaving a balance of $———— yet due, which said 
writing was in the hands of G. A. Dawson, an attorney 

at law, for collection; whereupon, it was represented to 


this defendant by said Dawson, and by the said plaintiff 


in this action, that said Dawson was indebted to the said 
plaintiff, in the sum of $ , and that said Dawson 
was indebted to other persons in Florence, to the amount 
of $ , amounting in all to the sum of $1050 50, 
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upon, it was proposed to this defendant by the plaintiff, 
and by said Dawson, that he should execute his said wri- 
ting obligatory to the plaintiff, for said sum of $1050 50, 


—— and that said Dawson should surrender to the defendant, 


and acknowledge satisfaction of the note due to said Ely, 
and that he Dawson, who was about to leave Tlorence for 
Philadelphia, the place of residence of said Ely, would 
on his arrival, pay off and discharge said debt, so due from 
said defendant to said Ely; and the defendant avers that 
giving full faith to the representations of said plaintiff, and 
said Dawson, and believing said Dawson fully authorized 
to surrender to him said note, and to acknowledge satis- 
faction thereof; and that he would in good faith pay and 
discharge the debt due from defendant to said Ely, and 
that said defendant should not in any manner be further 
liable, and that he should thereupon be wholly discharged; 
did then and there and in consideration thereof, execute 
his said writing obligatory to the plaintiff, and received his 
said note so due as aforesaid to said Ely. And the defen- 
dant further avers, that said Dawson has wholly failed to 
pay, satisfy and discharge the debt due from the defendant 
tosaid Ely,&e. The payment, discharge and exoneration 
from which, of this defendant, was the sole and only con- 
sideration passing to this defendant, for his making said 
writing obligatory to plaintiff, and that said Ely has com- 
menced an action against the defendant for the recovery of 
said sum, in the Circuit Court of Lauderdale county, in 
chancery, all of which,” &e. ‘This is the plea at length, 
the validity of which, we are now considering. And the 
inquiry is, do the facts stated shew a failure of considera- 
tion; what according to these allegations, was that consid- 
eration? Though there be some little inconsistency of 
expression, it is evident from the whole plea that it was 
an acquittal or discharge of Craig from his liability to Ely, 
which the defendant states was the consideration of his 
bond to Blow; or rather this was the inducement on the 
part of Craig to give the writing obligatory here sued on. 
How then does it appear that he is not discharged? ‘True 
it is alleged that Dawson did not pay Ely, and that a suit 
at the instance of the latter is pending against Craig; but 
it is not said that a recovery has been had, nor can it ap- 
pear that this will be the case. For although Dawson may 
not have paid Ely, and although as an attorney at law, he 
was not authorized to settle the claim in the manner he 
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did, yet it does not follow, nor is it alleged, that he had nosawyany 183: 
higher authority to cancel the note against Craig. For 

aught that appears, he may have been invested with gen- Craig 
eral authority as an attorney in fact, tosettlein any manner plow. 
he might think proper, and if so, a delivery of the note 
to Craig, as stated in the plea, was a full indemnity to him. 
The plea then, in not shewing that Craig was not absolved 
from liability, is evidently bad. This was a fact too im- 
portant to be left to inference. It should have been stated 
with clearness and precision, so as to be susceptible of 
traverse. 

But again, from the arrangement between the parties, 
as set forth in the plea, Blow released Dawson from debts 
due to himself, and assumed the payment of those he owed 
others, to the amount of the bond in question. There 
then is a great inconvenience and loss to Blow, which of 
itself, would according to authority, furnisha sufficient 
consideration to sustain the bond. Whatever may be the 
eharacter of the contract as between Craig and Dawson, it 
would be most manifestly unjust to bar the recovery of 
Blow, when he had relinquished other debts to the full 
amount, for this claim on Craig, and taken no other indem- 
nity. There can then be no doubt but that the demurrer 
to this plea was well sustained. 

The third plea, which is a plea of fraud, states that ‘at 
the day of the date of said writing obligatory, he the de- 
fendant, was indebted to Ely by rai and that Dawson 
had said note for collection, as stated in the other plea, 
and that Dawson was indebted to Blow and others, to the 
amount of S————. Whercupon, to deceive and defraud 
the defendant, said plainti& and said Dawson, falsely and 
fraudulently represented to said defendant, that he Daw- 
son, was authorized to surrender and cancel the note due 
from defendant to said idly, and to discharge defendant 
from all liability thereon; and that in consideration that 
said defendant would execute said writing obligatory to 
ssid plaintiff, to secure the debt due from him, Dawson, 
to the plaintiff, that he Dawson would surrender defend- 
ant’s note to him, and thereby discharge him from all lia- 
bility thereon; and that defendant giving full faith to said 
false and fraudulent representations, &c., executed his 
writing obligatory, in consideration thereof, and none 
other.”? The fraud here relied on, is the false representa- 
tion of Dawson’s authority to cancel Craig’s note to Ely. 
To make this available in bar ef the action, the represen- 
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tation made, must not only be false, but fraudulent, and 


—w this cannot be, if the person to whom it was made, had an 


Craig 
Ve 
Blow. 





equal or better opportunity of judging of its correctness, 
than he who made it. In such a case, the law would re- 
quire him to take care of his own interest, by observing 
the fact as it really was; and besides, it implies an absur- 
dity to suppose that he who is best acquainted with a fact 
ean be deceived about it. Apply this principle to the case 
hefore us. Craig was indebted by note to Ely; this note 
was in the hands of Dawson for collection, and part of it 
had been previously paid. Blow is not shewn to have 
had any knowledge of, or connection with the transaction, 
until the final arrangement. Then it is most obvious, that 
Craigs opportunity of knowing the extent of Dawson’s 
authority, was much better than that of Blow, and if he 
was deccived, it was with his eyes open. But if the de- 
eeption arose as to Dawson’s power to cancel the claim as 
an attorney atlaw, the knowledge of this is to be charged 
upon Craig, and his ignorance of the law can avail him 
nothing. Again, this plea does noteven aver that Blow 
knew of the talsity of the representation he is said to have 
mate, and without this, he zould not have intended to com- 
mit a fraud; neither is it alleged that Craig’s note was not 
cancelled,and he ‘acquitted from future liability to Ely. 
Then he does not appear to have been damaged, and fraud 
without damage, will neither furnish ground for a suit, 
nor a defence to an action. The Circuit Court therefore 
did not err in sustaining the demurrer to this plea. 

The next assignment of errors is, that the Court below 
erred in giving the defendant in error, leave to reply to the 
first plea, before he had withdrawn his demurrer. The 
latter clause of the act of 1824, entitled ‘<An act to regu- 
late proceedings at common law, ”? provides “that when a 
demurrer is overruled, the Court shali grant leave to with- 
draw the demurrer and plead to the merits.”” The design 
of this seems to have been to prevent taking advantage ‘of 
error in overruling demurrers, after pleading to the merits, 
and hence the statute gives power to the Courts, to require 
that the demurrer should be first withdrawn. But if this 
be done by implication, the same end is attained, and no 
injury can result to the other party. He, therefore, should 
not complain. In this case, although the record does not 
state in express terms, that the demurrer was withdrawn 
before replication filed, yct this is, and in all such cases 
must be, the fair inference to be drawn, and no injury 
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arises. Dut it seems strange that this objection shouldj,axuary isat 
come from the plaintiff inerror. When he filed his plea, ~V~ 
if he believed it good in bar, and knew it to be true in — 
fact, he must have expected and desired that an issue Blow. 
should be joined upon it. When then the Court deter- 
mined the plea to be sufficient, if true, to bar the action, 
a replication and issue must have met his desire and ex- 
pectation; and if allowed, asshewn in a way which could 
not prejudice his rights, he should be content. This as- 
signment of error c cannot be sustained. 

The last is, that the Court erred in refusing to permit 
the plaintiff in error to amend his third plea. In the same 
section above referred to, of the act of 1824, it is provided 
“that the Courts after judgment in favor of a demurrer, 
may authorize an amendment upon terms.’’ It cannot be 
insisted that the provision imposes an imperative duty on 
the Courts. The very wordsare ofa different import and 
give adiscretion. If such discretion did not exist, and 
the Courts were compelled to permit amendments, in 
many cases this license to the party would be productive 
of great delays, and subject to much abuse. A defendant, 
after a demurrer sustained to his plea, might present a new 
set of facts, which if insufficient to bar the action, would 
require another demurrer. But should they be good, if 
true, the plaintiff might be taken by surprise, or com- 
pelled to givea term; and if this might be done once upon 
the principles insisted on, where and how could he be 
stopped. The payment of all the costs, the extent to 
which the Court would go in imposing terms, would pot 
always have this effect; for he might expect ultimately to 
pay the costs at all events. The legislature then as we 
conceive, to prevent such abuses, designed not only to in- 
vest the Courts with the power of imposing terms, but also 
witha discretionary power as to granting amendments; 
and if this be so, though it were apparent that the Court 
should have allowed the defendant below to amend his 
third plea, we could not here correct the error. 

On this pointa majority do net concur; but we all agree 
that as it does not appear in what the Court below was re- 
quested to allow amendment, there was no error in the 
refusal. The judgment must be affirmed. 








Judgment affirmed. 
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Tne Stare vy. Coteman WIL LIAMs. 


1. After verdict in criminal cases, it is presumable that the names of the ju- 
rors specified in the venire fucias have been drawn according to law, par- 
ticularly when the writ expresses that they were “good and lawful jurors, 
daly appointed as ths statute requires.” ; 

. [tis not necessary that the return of the venire fucias should be technic- 
ally stated in the record; if it appear that the writ issued and that the 
grand jury was composed of persons named in the writ, it will be presum 
ed they are the same, and it is immaterial whether they were summoned 
or not. 

- When change of venue, after a transmission of the original papers and 
a transcript of the orders in the cause, a copy of the venire facias certifi- 
ed by the Clerk of the Court from which the change took place, cannot 
be received as a part of the record. 

- But after a plea of the general issue no objection reaching the vemre 

facias, can be made, and therefore the want of one is not error. 

. Upon a change of venue, the Court to which the case is removed is bound 
to presume all things regular before the change, as the existence of a 
good caption to the indictment, and it devolves upon the prisoner to shew 
any fatal irregularity ; so it is presumable that the record has been duly 
transmitted and delivered. 

G. It is not error to refuse a certiorari when it is obvious that the object 

thereof cannot be thereby obtained. 

7. The permission or refusal of leave to withdraw the general issue to plead 
in abatement or demur, is discretionary with the Court even in criminal 
eases. 

3. In acapital case it is not ground of peremptory challenge of a juror that 
he has formed upon common report, and expressed an opinion of the guilt 
of the prisoner, if the juror believes that such opinion would have no in- 
fluence in the formation of his verdict, should the evidence on the trial be 
different from the report of the facts. 

9. After a juror is accepted and sworn, the Court cannot discharge him 
from the panel without the consent ofthe prisoner, for any cause in esse 
at the time he was sworn, althongh the cause may have been discovered 
after he was empannelled. 

10. And where a juror is so erroneously discharged, and the prisoner is con 
vieted, a reversal of thejudgment does not discharge him from a second 
trial. 


a 


=) 


— 


. 
un 


Ir appears from the exemplification of a record of the 
Circuit Court of Montgomery, sent to the county of Au- 
tauga, that at March term, 1829, of said Court, a bill of 
indictment was preferred against Coleman Williams, for 
the murder of Silas Goree, which commenced as follows: 
‘Indictment. ‘The State of Alabama vy. Coleman Will- 
iams. ‘The State of Alabama, Montgomery county, Cir- 
euit Court, March term, 1829. The grand jury for the 
county of Montgomery aforesaid, on their oath present,’’ 
&e., and which was returned by said jury indorsed, ‘a 
true bill,”’ also the further indorsements of the name of 
the ease, and the names of the witnesses for the prosecu- 
fion. ‘To this indietment, upon which the prisoner was 
arraigned, he pleaded ‘not guilty 3’? whereupon, it was by 
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the Court ordered, that he be served with a copy of theyanvary 1831 
bill of indictment, and that the sheriff summon thirty six —“V™ 
jurors to pass upon said trial, including those summoned The State 
to appear by the venire facias, to serve forthe term, and withams. 
that the prisoner be served with a list thereof. The case 
was thereupon continued upon the prisoner’s affidavit. 
At the succeeding term, it appearing to the Court that the 
prisoner had been arraigned and pleaded ‘‘not guilty,”’ and 
that he had been served two entire days with a copy of the 
indictment, and a list of the jury who were to pass upon 
his trial; and it further appearing from the prisoner’s affi- 
davit, that a fair and impartial trial could not be had in ! 
Montgomery county, it was therefore ordered on pris- 
ouer’s motion, that the venue be changed to the county of 
Autauga; that the sheriff have said prisoner before the 
said Circuit Court thereof, and the clerk was directed 
‘‘safely to transmit to the clerk of the Circuit Court of Au- 
tauga county, the indictment and all original papers, to- 
gether with a certified copy of all orders, and other pro- 
ceedings which have been had in the case, and a certified 
copy of this order.”’ 

At October term, 1829, of Autauga Circuit Court, being 
the first term thereof afier said change of venue, the case 
was again continued on the prisoner’s affidavit; and also 
at April term, 1830, of said Court, the prisoner being pre- 
sent, and it appearing that the copy of the bill of indiet- 
ment served upon the prisoner, did not contain the in- 
dorsement made by the foreman of the grand jury who 
found the bill, nor the name of the prosecutor, 1t was or- 
dered that the case stand continued. On Thursday, the 
fourth day of October term, 1830, of said Court, being 
the day set for the trial of this case, it appearing that the 
prisoner had been served pursuant to order, two entire 
days previous thereto, with a list of the jurors summoned 
to pass upon his trial, and a copy of the indictment, with 
the indorsements thereon, the prisoner was tried and con- 
victed; and was accordingly sentenced to death, subject to 
the decision of this Court, upon points referred as “novel 
and difficult. ”’ 

It appears that on the first day of the said last mentioned 
term, the prisoner moved the Court, Ist for a certiorari, 
returnable forthwith, to be directed to the clerk of the 
Circuit Court of Montgomer y, requiring him to certify to 
the Court there, the names of and m anner of drawing the 
jurors for March term, 1829, of the Circuit Court of Mont- 
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JANUARY 193: Z0Mery, if of record in said Court, or on the minutes 
Ww v~ thereof; together with the record of the venire fucias, 


The ene 
Williams. 





returnable to said term of said Court; and also the record 
of said Court, in relation to the drawing, swearing and 
impannelling of the grand jury for said term of said Court, 
with the names of said grand jury; 2d. to permit the pris- 
oner to withdraw his plea of ‘‘not guilty” to the indiect- 
ment, and to permit him to plead in abatement of the s: Mune, 
a defect of qualification in one of the grand jurors who 
found the said bill, and the non-return of the venire facias 
by the sheriff of Montgomery; or to demur to the indict- 
ment as he might elect, or as the Court might direct. 
These motions were supported by affidavit of the pris- 
oner’s counsel, setting forth that the prisoner had been 
arraigned, and pleaded ‘‘not guilty,’’ before a copy of the 
indictment was furnished him pursuant to law; that at the 
time he pleaded not guilty, he was not advised that one 
Charles McCartney, a member of the grand jury, was not 
a free-holder or house-holder of Montgomery county, ai 
the time of the finding of said bill; nor that the venire 
was not entered of record; nor that the sheriff of Mont- 
gomery had never made a return to the said venire, the 
last two of which facts appear by the original records; and 
that the record sentto Autauga Court, did not shew in 
what manner the jury for the term at which said bill was 
presented were drawn, nor the names of the jurors who 
presented said bill. All which matters had been discov- 
ered by the afliant within the previous week, and as he 
believed, were not before known to the prisoner. The 
prisoner also made oath to the same facts; but the Court 
overruled the motions, reserving the questions that might 
arise thereon. 

In resisting the motion for the certiorari, the counsel 
for the prosecution produced in Court, a paper which is 
attached to the record, as an exhibit to this Court, certified 
under the seal of the clerk of the Circuit Court of Mont- 
gomery, and which purported to be a transcript from the 
records of this case in that Court, setting forth a copy of 
the venire facias, returnable to March term, 1829, of that 
Court, the return of the sheriff thereon, and the names of 
the persons who were drawn as the grand jury for said 
term, of which Charles McCartney was a member, and 
Joel Tatum, foreman. But it was objected to by the 
counsel for the prisoner, that it was not a part of the re- 
cord, and that there was no proof how it came into Au- 
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tauga Court, of which there was in fact none. The ori-;awoany we 
ginal indictment was also produced with the other papers —“v ~~“ 
of the case, and there was no proof to shew how it came The State 
into said Court, other than appeared from the papers and witiams. 
transcript. Asto said supplemental transcript, the Court ————— 
did not decide whether it was or was not a part of the 
record of the Circuit Court of Montgomery. On Thurs- 
day, before proceeding in the trial, the same motions were 
renewed on the affidavit of the prisoner, to the same effect 
with the former, and stating that at the time he pleaded 
‘snot guilty,”’ he was not apprised that he could then plead 
in abatement, a defect of qualification in the grand jurors 
who found the indictment; but the Court again overruled 
the motions, and likewise reserved the questions of law 
arising thereon. 

The prisoner then objected to being tried on the indict- 
ment _— in the Circuit Court of Autauga, on the 
ground that the same had never been certified to that Court 
in any manner whatever; and because in the record, as 
certified from the Circuit Court of Montgomery, it did 
not appear what indictment was presented by a grand jury, 
other than appeared on the face of the indictment, and 
the indorsements thereon; and because there was no proof 
offered, to shew the manner wherein the indictment on 
which it was proposed to try the prisoner, came into that 
Court. This objection the Court also overruled, reserv- 
ing the legal questions that might arise thereon. 

t further appears that on the trial, Dixon Hall, Senior, 
was called as a juror, who being sworn on his voir dire, 
answered that he had formed and expressed an opinion as 
to the guilt of the prisoner, whereupon the prisoner chal- 
lenged him for cause; but the Court overruled the chal- 
lenge, and directed the juror to be asked, ‘‘is that opinion 
formed from common report, or from information received 
from the witnesses?” he answered, ‘‘trom common re- 
port.” The Court then directed the further question, “if 
the evidence on the trial were to turn out different from 
what it was reported, would that opinion have any infu- 
ence on your verdict?”? he answered, ‘it would not.” 
The said juror likewise added, in answer to questions put 
1o him by the prisoner’s counsel, ‘‘that when he heard the 
report he believed it to be true; that he still believed it; 
that he had said if the report was true the prisoner ought 
to be hung; and that he etill thought so, if the report was 
true.”? The prisoner then challenged him for cause, which 
BS 
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yanvany issithe Court again overruled, and the prisoner was then put 

to his peremptory challenge. Several other jurors were 

The State jn like manner put on the prisoner for peremptory chal- 

Williams. lenge, the Court reserving the questions of law that might 
arise thereon. 

After the prisoner had exhausted his peremptory chal- 
lenges, Etheldred Rodgers and Louis Hauser were called 
as jurors, and stated on the voir dire, what the juror Hall 
had stated above; the prisoner challenged them for cause, 
which the Court overruled, and they were sworn of the 
jury to pass on the trial, against the consent of the pris- 
oner; but the Court reserved the questions of law arising 
thereon. 

John Stewart was then sworn on his voir dire; put on 
the prisoner; accepted by him, and was sworn in chief. 
After six other jurors were sworn in chief, the counsel for 
the State having ascertained that said juror was not a resi- 
dent of Autauga county, nora house-holder or free-holder 
therein, meved the Court to exelude him from the jury; 
and the Court after eleven other jurors besides said Stew- 
art had been sworn in chief, informed the prisoner that 
unless he then accepted him, the juror would be dis- 
charged. The prisoner by his counsel, said he declined 
expressing assent or dissent; and he was accordingly dis- 
missed on the ground that he was not qualified to serve. 
To all which the prisoner objected, and the Court reserved 
the questions of law arising upom said discharge. 

Henry McMorris was thereupon called as a juror, and 
objected to by the prisoner, for the reason that twelve 
jurors had already been sworn in chief; but the Court 
overruled the ebjection, and put the juror on the prisoner, 
who had then exhausted his challenges, and the juror was 
sworn in chief; the Court as before reserving the ques- 
tions arising thereon. 

Qn conviction and before sentence, the prisoner by his 
counsel, moved the following matters in arrest of judg- 
ment: Ist. that it did not appear from the record, that any 
jury. was drawn in the manner prescribed by law, for 
March term, 1829, of the Circuit Court for Montgomery 
county; 2d. that it did net appear that a venire facias was 
issued to, or returnable to the said Court; 3d. that it did 
not appear that any grand jury was sworn, drawn or im- 
pannelled for the said term of Montgomery Circuit Court; 
4th. that it did not appear that any bill of indictment was 
presented by’a grand jury against the prisoner; 5th. that 
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it did not appear that there was any caption to the indict-yayuany 121 
ment on which the prisoner was tried; 6th. that it did not 

appear in what manner the indictment on which the pris- The State 
oner was tried, came into this Court, nor did it appear that Williams. 
the same was in any manner certified into this Court; 7th. ——-——— 
that the indictment on which the prisoner was tried, was 
insufficient in law to authorize judgment thereon; 8th. 

that the prisoner was arraigned on the indictment, with- 

out being furnished with a copy, two entire days previous 

to his arraignment, or pleading to the same, 9th. that in 

the whole of the record, sufficient did not appear to war- 

rant a judgment against the prisoner. All which points 

the Court overruled, and the questions of law originating 

therein, together with those arising upon the overruling 

of the prisoner’s motions; his challenges of the jurors; 

the discharge of the juror, Stewart, and substitution of 

the juror, McMorris, are here referred for the decision of 

this Court, as “novel and difficult.”’ 


GotpTHwairs, argued for the prisoner, and contended 
ist. that there were defects in the record, anterior ,to the 
trial; in this, that it did not appear that a venire facias 
was legally issued and returned; that the indictment con- 
tained no caption; that the recerd did not shew that the 
names of the jurors for the term at which the indictment 
was found, were drawn according to the statute, nor did it 
disclose how the indictment upon which the defendant 
was tried, came into the office of the Circuit Court of Au- 
tauga, or that the prisoner had been served with a copy of 
the indictment, two entire days previous to his being ar- 
raigned thereon, and pleading thereto. Insupport of this 
point, he cited 2 Hawkins P. C. 661; 2 Hale P. C. 259 
-60; Laws of Alabama, 496. As to the caption of the 
indictment, 2 Hale P.C. 168, e¢ seg; 3 Bacon’s Abridg- 
ment, Indictment G. 11; 2 Lord Raymond’s Reports, 968, 
1039; 1 Term Reports, 313; 2 Hawkins P. C. 358; 3 
Bacon’s Abridgment, Indictment K; 9 Hawkins P. C. 
349. As to being served with a copy of indictment, Fos- 
ter, 229. 

2d. That the Circuit Court of Autauga should have 
granted the certiorari to the clerk of the Circuit Court 
of Montgomery, and should have permitted the prisoner 
to plead in abatement, or demur to the indictment; to sus- 
tain which, he cited Foster, 17, 229; Chitty’s Criminal 
Law, 297, 437; 4 Blackstene’s Commentaries, 351. 














460 CASES DETERMINED IN THE 


sawoany 100; $4. That on the trial, the Court below should not have 
7 V~ overruled the prisoner’s challenges; that the constitution 
The State secures to every citizen an impartial jury; that impartial 
v. * * . ° . 
Williams. means free from bias or prejudice; he must be indifferent, 





or he is incompetent, and that a juror who has expressed an 
opinion, is incompetent. He referred to the Constitution ef 
Alabama, article I. section 10; 2 Thomas’ Coke, 520-22; 
1 Johnson’s Reports, 318; 7 Cranch’s Reports, 207; 3 
Dallas’ Reports, 515; 1 Haywood’s Reports, 432; 1 Burr’s 
Trial, 367, 414; Chase’s Trial. 

4th. That the Court below should not have discharged 
the juror, Stewart, without the prisoner’s consent; to sus- 
tain which, he relied on 2 Caines’ Reports, 804; 1 
—— N. C. Reports, 491; 2 Hawkins P. C. 568; Foster, 
29 to 39, 619; 3 Coke, 524, 538. 





Perxins, Attorney General, argued for the State, and 
in opposition to the first point in the argument of the pris- 
oner’s counsel, referred as to the finding of the indictment 
by a lega) grand jury, to the Laws of Alabama, 496; as 
to the drawing of the jury, to the sheriff’s return, set out 
in the supplemental transcript from the record of Mont- 
gomery; as to the caption of the indictment, to 1 Chitty, 
202; 2 Hale P. C. 165-6-7-8; 2 Hawkins P. C. 561; 4 
Institute, 168; and as to service of a copy of the indict- 
ment before arraignment, to Foster, 228-9-30; Laws of 
Alabaina, 214, 915. 

In opposition to the second point assumed by the pris- 
oner’s counsel, he relied on1 Chitty, 203, 424, 437; 2 
Hale, 175, 219; and contended that the record shewed 
what was intended to be obtained by the certiorari. 

As to the third point, he argued that the mode pursued 
by the Court below, was sustained by authority, and cited 
1 Burr’s Trial, 43; 3 Dallas’ Reports, 515. 

In the fourth place, he contended that the Court were 
not called on to make rules for the government of crimi- 
nal trials, buf merely to consider whether the rules already 
established, were applied in the trial of the prisoner, by 
the Court below, and that even should the judgment be 
arrested or reversed, the prisoner could not under our stat 
utes be discharged. 


THoxineron, on same side. 


Go.oruwalrz, in conclusion. 
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By JUDGE TAYLOR. Many points of law weresanyary 1831 
SF a id 


decided by the Court below, which have been referred to 
this Court, because they were deemed by the judge who 
presided, novel and difficult; and this Court has now to 
determine whether the sentence which has been pro- 
nounced, shall be executed upon the defendant, or the 
judgment reversed. 

In giving an opinion in the case, I shall pursue the or- 
der laid down in the defendant’s brief, and consider, 1st. 
alleged defects in the record, anterior to the trial; 2d. the 
refusal to award the writ of certiorari, and to permit the 
defendant to withdraw the plea of ‘‘not guilty,”’ and plead 
in abatement or demur; 3d. the proceedings at the trial, 
in relation to the challenge of jurors; 4th. the discharge 
of one of the jurors, without the consent of defendant, 
after he had been accepted by him and sworn. 

Under the first objection, three defects are alleged, Ist. 
that it does not appear that a venire facias was legally 
issued and returned; 2d. that the record contains no cap- 
tion to the indictment; 3d. itdoes not appear how the in- 
dictmenc upon which the defendant was tried, came into 
the office of the Circuit Court of Autauga county. It is 
insisted that the record should show that the names of the 
jurors for the term of the Court at which the indictment 
was found, were drawn according to the statute, that a ve- 
nire was regularly issued, executed and returned. 

In the case of Collier v. The State, it was determined 
that after verdict, the Court would presume that the names 
of the jurors specified in the venire facias, had been‘ drawn 
according to law, particularly when the writ itself ex- 
pressed that they were ‘‘good and lawful jurors of your 
county, duly appointed as the statutes require,’’ and that 
no objection could be made on such ground in this Court, 
But it is probable that a plea in abatement would not be 
received on this ground. The statute regulating the mode 
of drawing the names of the jurors, which are to be in- 
cluded in the venire facias, is entirely directory, and in- 
tended, not for the benefit of those who may be accused 
of breachesof the public law, or of suitors in Court, but 
to secure the equal distribution of this burden, among all 
the citizens of the several counties, who possess the ne- 
cessary qualifications. It is therefore no injury to the de- 
fendant nor a matter of which he can complain if the ju- 
rors’ names are not drawn according to the requisitions of 
the statute. Nor is it more important that the return of 


The State 
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Williams. 
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yaxvary issithe venire facias should be technically stated in the re- 
7 vwmcord. Ifit appear that the writ has issued, and that the 
weer State grand jury was composed of persons whose names are in 
Williams. the writ, it will be presumed that they are the same, and 
———— it must be totally immaterial whether they weré summon- 
ed or not. In this case, however it does not appear that 

a venire facias ever issued. The paper which was pro- 

duced by the counsel for the state at the term im which 

the trial took place, and which purported to be a copy of 

the venire facias certified by the clerk of the Circuit Court 

of Montgomery county, certainly cannot be received as a 

part of the record. After the clerk of the Court, from 

which a cause is taken by change of venue, has complied 

with the order by making out a transcript of the orders 

and transmitting the papers to the Court to which it is or- 

dered, he cannot supply omissions by supplemental copies 

of parts of the proceedings, however important such part 

may be. His authority to act at all is the order of the 

Court, and if he has failed to make out a full exemplifica- 

tion in the first instance, he cannot cure the defect of his 

own volition, as any other act would not be valid unless a 

f subsequent order authorized it. It is necessary then to 
determine whether a copy of the venire fucias is essen- 

tial to the record in Autauga County. It is certainly ne- 

cessary that the record of the conviction should contain 

enough to show that such conviction was legal. But af- 

ter the general issue has been pleaded, 1 do not understand 

that any objection can be made which reaches the venire 

facias. 1 can find no authority, nor has any been cited 

by the gentleman who so ably argued this case in behalf of 

the defendant which authorizes this Court to look back to 

the venire facias for defects on which to reverse the judg- 

ment. On the contrary, in the case of the Common- 

6. 19th Mass: We2lth v. Smith, Judge Sewali says, “ objections to the 

R. 107. personal qualifications of the jurors, or to the legality of 
the returns, are to be made befere the indictment is found; 

and may be received from any person, who is under a pre- 

. sentment for any crime whatever; or from any person pre- 
sent, who may make the suggestion as amicus curi@.” 

With us indictments are rarely preceded by presentments, 

and such objections probably might be made by plea in 

abatement. 

As respects the want of a caption, it is certain that if in 

the Court in which the indictment was found, the record 

showed none of the facts which are usually contained in the 
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caption, this would be good cause to quash; or even to ar-sanvary is3a 
rest the judgment. ‘The caption generally specifies the. 17 


electing and swearing of the grand jury; gives the names 
of the jurors, and the fact of the return of the indictment 
into Court. I would not be understood to say that the in- 
dictment would be quashed unless all these facts were con- 
tained in the caption, but surely some of them are essen- 
tial. If it did not appear that there were as many as 
twelve grand jurors, this would be fatal at any time. In 
England where indictments are carried from inferior 
Courts into the Court of King’s Bench by certiorari, 
great strictness is required in setting out every thing ne- 
cessary to show that the inferior Ceurt had jurisdiction of 
the case; and even where the indictments have been found 
in that Court there are many cases in which they have 
been quashed for defects in the caption. The caption 
however may be amended, and made te conform to the 
facts of the case.© The Court in which the indictment was 
found in this case, is one, not of limited, but of plenary 
jurisdiction. Every presumption, therefore, isto be made 
in favor of the correctness of its proceedings. By plead- 
ing to the indictment many things which would be fatal, 
if objected to before, would be waived; among these is the 
service of acopy of the indictment two entire days before 
the arraignment; if our statute should be construed to re- 
quire this; which I am inclined to think would be an in- 
correct construction. In this case it was the act of the de- 
fendant by which the venue was changed to Autauga 
County; the constitution secured to him the right of a tri- 
al in the county in which the offence was charged to have 
been committed. As the Circiut Court of Montgomery 
County is a Court of general jurisdiction, the Court into 
which the case was removed was bound to infer that all 
things had been regularly done before the charge of venue 
was ordered; it was therefore bound to presume that the 
caption and other proceedings were regular in the Court 
in which the case originated. It devolved then upon the 
defendant to show a fatal irregularity. How this was to 
be done, it is not necessary to determine; but I will sug- 
Gest that it might have been done by producing in the 
Circuit Court of Autauga a certified copy from the record 
of the case in Montgomery by which the error would be 
shown, and praying a certiorari to obtain an exemplifi- 
cation of that part of the record. And although it is true 
as a general rule, that this writ can only be awarded from 
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JANUARY 19212 SUperior to an inferior jurisdiction; yet the necessity of 
\~7~~ the case, would probably authorize it in this. 

The State As to the manner in which the indictment was convey- 

Williams. 4 into the office of the Circuit Court of Autauga, it must 
be presumed to have been in conformity with the order 
which transferred the case from the one Court to the oth. 
er. That order required, that the Clerk of the Circuit 
Court for Montgomery County should ‘safely transmit 
to the Clerk of the Circuit Court of Autauga County, the: 
indictment and all original papers in the case, together 
with a certified copy of all orders and other proceedings 
which have been had in the case.” This certified copy 
of the proceedings is, at the next term of the Circuit 
Court of Autauga found in the possession, and among the 
official papers of the Clerk of that Court, and the indict- 
ment is filed with them; the case is twice continued by the 
defendant afterwards; he certainly cannot at so late a pe- 
riod and under these circumstanees be heard to say that 
the indictment does not appear to have come regularly into 
that Court. 

The next point made by the defendant; viz: *¢ the refu- 
sal to award the writ of citiorari, and to permit the de- 
fendant to withdraw the plea of ‘‘not guilty”? and plead 
in abatement or demur,”’ is disposed of by what has beea 
already said. By the authority before cited from 9th 
Massachusetts reports, it appears that the object of this 
motion could not have been effected even had he been 
permitted to withdraw the plea of ‘not —, and had 
the writ of certiorari been awarded. is wish was to 
plead that one of the grand jurors who found the indict- , 
ment “ was not qualified as the law requires, in this, that 
he was neither a freeholder or householder in Montgom- 
ery County.” It is required by our statutes that grand 
jurors shall possess this qualification. But it by no means 
follows that indictments are vitiated because one or more 
of them do not possess it. The case in Massachusetts Re 

rts before referred to, informs us that an objection of this 

ind comes too late, after the indictment is filed; it cer- 
tainly comes too late after the plea of ‘‘not guilty,”’ has 
been entered. It is true the Court might have permitted 
the plea to be withdrawn, but it was altogether a matter 
of discretion; and a discretion, the exercise of which 
should not have been expected, after the lapse of so long a 
time from the commencement of the prosecution, and after 
such repeated continuances at the instance of the accused. 
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The third point to be considered, is ‘the proceeding atsaxvanry 1831 
the trial, in relation to the challenge of jurors.”? It ap- ~~ 
pears that when the prisoner was put upon his trial, Dixon The State 
Hall was called as a juror, who being sworn on his vdir witfiams. 
dire, said that he had formed and expressed an opinion as 
to the guilt or innocence of the prisoner; the prisoner then 
challenged him for cause; but the Court overruled the 
challenge and directed the juror to be asked, ‘is that 
opinion formed from common report, or information re- 
ceived from the witnesses.”” The juror answered, ‘It 
was formed from common report.” ‘The Court then di- 
rected the further question to be asked, ¢ if the evidence 
on the trial were to turn out different from what it was re- 
ported to be, would that opinion have any influence on 

our verdict,’ to which the answer was, “it would not.’’ 

he juror likewise answered to questions put to him by 
the prisoner’s counsel, that “ when he heard the report he 
believed it to be true, that he still believed it; that he had 
said if the report was true the prisoner ought to be hung; 
and that he still thought so, if the report was true.”” The 
juror was again challenged for cause, which challenge the 
Court overruled. The same questions were propounded 
to several other jurors, and similar answers given; the 
challenge of all of whom for cause was overruled, and in 
two instances after, the prisoner’s peremptory challenges 
were exhausted. The counsel for the defendant has cited 
a part of the 10th Section of the bill of rights, which is in 
the following words, ‘* in all prosecutions by indictment 
or information the accused shall have a speedy pubiic tri- 
al by animpartial jury, &e. That the accused in this case 
had a right to such a trial none is disposed to deny; the 
question is, was the method adopted for the examination 
of the jurors, and the proceedings on the trial, calculated to 
prevent such atrio!? In this investigation the opinions 
of many eminent Judges of the Courts of different States, 
and some of the Federal Courts can be appealed to. Some 
of the questions which have arisen on this part of the re- 
cord, may be considered as completely put to rest by nu- 
merous concurring adjudications. For instance, it has in 
some cases been much mooted, whether a challenge on ac- 
count of a fixed opinion as to the merits of the case, was 
a principal cause of challenge. This has been settled in 
the affirmative. It has also been contended that a juror 
could not be interogated for the purpose of ascertaining, 
whether he felt a bias in favor of, or against a defendant 
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on his trial for a public offence. In The Stale v. Nor- 
ris? the Court was divided in opinion on this subject. But 
The State ever since the trial of Aaron Burr for treason before Chief 
Williams. JUuStice Marshall, presiding in the Circuit Court of the 
—- United States for the Virginia district in 1807, all the 
om Courts, both fedéral and State, so far as I am informed, 
* have conceded this privilege to the accused, whenever it 

has been claimed. Although tliis has been the case, it has 

continued unsettled what it is that forms such a bias as 

will render a juror incompetent. It cannot be doubted, 

at this day, that personal prejudice or dislike is not the 

only ground of disqualification under this head. What- 

ever places the juror ina situation in which he has pre- 

judged the case, equally demands hisexclusion. For it is 

certain that where the mind is convinced from a correct 
knowledge of the facts, or from that evidence which it 

believes to be of the highest nature, of the guilt or inno- 

cence of an individual, that mind cannot weigh testimony 

with the impartiality which justice requires at the hands 

of the juror. For instance, if A was present when a hom- 

icide was committed, and believed he saw all the atten- 

dant circumstances, a witness who swore to some facts en- 

tirely diflerent from what A believed them to be, which 

tended materially to vary the guilt or innocence of the 

different parties, would not make half the impression on 

the mind of A which he would do had A not been present. 

So if a man of respectability represent to his friend, that 

he had witnessed a homicide, and proceed toa minute 

detail of the facts; a conviction would be fixed upon the 

hearer, of the truth of those facts, which would inevita- 

bly tend to prejudice the mind in the investigation of tes- 

timony. In either of these cases, particularly the former, 

a witness of equal respectability, whose testimony tended 

to confirm previons impressions, would find a much more 

open ear than one whose evidence was of a different na- 

ture. That kind of conflict between witnesses which 

tvould produce doubt in a person who knew nothing of the 
circumstances, would have no such effect on one who 

stood in this situation. It seems clear therefore, that one 

who was present and saw the transaction, or who heard it 

detailed by one, in whom he had confidence, who had 

seen it, could not be considered as the ‘* impartial juror’ 

which the constitution requires. In the case of Vermil- 

+ Cowen yea and others ex parte* Judge Woodworth says, «the 
— late Chief Justice Spencer has stated the principles adop- 
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ted by him, in the trial of Van Alstyne, for the murdet ayvany 183 
of Huddlestone. It was thus: “if a person had formed or 
expressed an opinion for or against the prisoner, on a The State 
knowledge of any of the facts attending the murder, or withame. 
from information of those acquainted with the facts, he ——--——— 
considered it good cause of challenge; but if the opinions 
of the jurors were formed on mere rumors and report, he 
decided that such opinions did not disqualify the jurors.” 
The case of Vermilyea and others had been tried in a 
Court of oyer and terminer held in the city of New York, 
and the defendants convicted of a conspiracy to defraud 
certain incorporated companies and individuals, of their 
goods, chattles, and effects. On the trial William Nor- 
wood was challenged for principal cause. The juror sta- 
ted, that **he had heard all the evidence given ona for- 
mer trial of the same persons for the same effence, having 
heen present at it; that he had made up his opinion per- 
fectly on the evidence, that the defendants were all guilty; 
and he had freqnently expressed himself to that etiect.”’ 
Upon being inquired of by the district attorney, he stated 
that “he felt no bias or partiality for or against the defen- 
dants; that if the testimony given in this trial should ap- 
pear as it did on the former, he should certainly find the 
defendants all guilty; and added, that he thought he felt 
competent to give a verdict according to his oath, and the 
evidence as it should appear.”? ‘he Court decided that 
the juror stood indifferent, and he was accordingly sworn 
and sat on the trial, For this and other reasons applica- 
tion was made for a writ of certiorari to transfer the case 
into the Supreme Court. Notice of the application was 
given, by the direction of the Judge, to the district attor- 
ney, of the city and county of New York, and the ques- 
tions presented were argued at length. ‘The writ of cer- 
tiorari was o: dered; the judge expressing a decided opin- 
ion that the eallenge should have been allowed. In the 
Supreme Court the case was ably argued, and the same 
judge delivered the opinion of the court at considerable 
length, which he concludes as follows; ‘*My brethren on 
the bench concurring in the views I have taken, the con- 
sequence is, that a valid principal cause of challenge having 
been overuled in the court below, a new trial must be 
granted.”’ 
The case of Pollard v. the CommonwealthS goes as f5 Randolph 
far in overruling a challenge on this ground as any mod- }- 66. 
ern ease J haye met with, though probably no farther thay 
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JANVARY 183118 Warranted by strictlaw. In that case an application was 
made to the General Court of Virginia fora writof error, 
The State toa judgment of the Superior Court for the county of 
Williams. Cumberland, whereby the petitioner had been convicted 
aa of murder in the second degree. The application was 
foinded on an alleged error in the court’s refusal to sustain 
the prisoner’s challenge for cause, of a juror summoned to 
try him. _ It appeared, that, in the progress of the cause 
John H. Parker was called as a juror, and upon being 
sworh to answer questions said, “that he heard one of the 
witnesses testify in the case of the prisoner in the called 
court; that he did not know that he heard all the evidence 
given by that witness; that upon the evidence of the said 
witness he formed an opinion at the time, that he did not 
know that he expressed it, or did not; but thinks it most 
probable he did; that he had no prejudice against the pris- 
oner or his cause at this time, that he believed he could 
give the prisoner as fair a trial as if he had never heard 
any thing on the subject.”” The court determined that 
the above circumstances formed no cause of challenge. 
The General Court, after conferring on the subject, decided 
that Parker was an impartial juror, and overruled the ap 
plication for a writ of error. 

It may be thought upon first view that this case con- 
flicts with the opinions of judges Spencer and Woodworth; 
but upon examination it will be found that there is nothing 
irreconcilable between them. It does not appear what 
kind of testimony the witness heard; it may have been al- 
together circumstancial, and although it was sufficient to 
impress him with the idea that the accused was guilty, it 
is true; yet that impression must have been quite unsettled, 
which was evinced by the slight recollection he had with 
regard to it; and we must suppose had not made any such 
impression upon his mind, as closed it against the full ef- 
fect of the testimony which might be offered on the trial. 
The common consent of ages declares that one who has 
fully heard the testimony in a cause, or even the evidence 
given before the grand jury, is liable to be challenged for 
cause, on the trial of an indictment for a high crime or 








misdemeanor: The Statute 25. Edward LII. ¢. 3. express- 
ly enacts, that no indictor shall be put in inquests, upon 
the deliverance of the indictees of felonies or trespass, if 
he be challenged for that same cause, by him which is so 
indicted; and Hawkins observes that ‘‘this statute seems 
to have been made in affirmance of the common law.” 
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Certainly then, if those who have received the evidence insawyany 1831 
an exparte manner, are liable to be challenged for cause” v™ 
at common law, such as have heard the whole evidence are The State 
more objectionable. It seems therefore to be a reason- Williams. 
able conclusion, and one which is sustainable upon author- A 
ity, that in such cases a juror who has received an account 
of the facts of a case from one who knew them, may be 
challenged, either by the accused or the prosecuting officer, 
for cause. 
It is now necessary to consider whether this is the . 
boundary of the rule, or whether it goes further. It is 
insisted by the counsel for the accused in this case, that 
wherever a juror has heard a common rumor or report 
with regard to a transaction for which the person on trial 
is indicted, and has expressed his opinion with regard to 
the guilt or innocence of the accused even hypothetically, 
he is liable to be challenged for cause. He has urged ma- 
ny ingenuous arguments in support of his position, and 
cited several authorities, which he contends sustain him. 
Among the authorities principally relied on, is the opin- 
ion of Judge Marshall given on the trialof Burr.  Itis 
difficult to ascertain from that opinion precisely what 
Chief Justice Marshall considered necessary to sustain 
such a challenge. and the reason of this is apparent. He 
was not revising a case, by which it would have been ne- 
cessary for him to have laid down a plain principle of law, 
but was taking those steps which were necessary to secure 
equally to the country, and the accused, complete justice. 
It was not material in securing this justice to the country, 
that the strict legal line should be drawn in the selection of 
jurors. Those who had never heard of the case, would 
have been as safe depositories of the dignity arid rights of 
the United States as any other citizens, and there can be 
no doubt but the court felt inclined to go as far in admit- ‘ 
ting challenges to prevail, as it could, while it secured the 
reasonable prospect of obtaininga jury to try the case. 
For this reason in many instances, jurors were ordered to 
stand aside that they might undergo a further examination 
in the event of the pancl becoming exhausted. It is true 
that all the principles of law laid down by the court are 
sound as regards opinions which have been formed, and 
their effect upon the mind; this is obvious to every reader} 
but the difficulty is in reducing these principles to practice, 
and in laying down certain questions and answers, which 
will perfectly secure their due application. It is obvious 
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yanvany 1s3ithat this difficulty was felt on that trial; for at no time was 
a particular set of questions prescribed, or a particular 
The State set of answers required. There was a general object in 
Williams. View, that was to ascertain if the jurors had such fixed 
opinions of the guilt of the prisoner as would prevent 
their doing him justice; and wherever there could be a 
doubt on that subject they were rejected; and from a com- 
mendable caution, in some instances when there could in- 
deed be no doubt, but because it was expected that others 
more perfectly free from all objection even in the eyes of 
the prisoner, might be obtained. The Chief Justice ob- 
serves in that case, “the jury should enter on the trial, 
with minds open to those impressions, which the testimo- 
ny and the law of the case ought to make, not with those 
preconceived opinions, which will resist those impres- 
sions.”” And again, ‘it is admitted, that where there 
are strong personal prejudices, the person entertaining 
them is incapacitated as a juror; but it is denied that fixed 
opinions respecting his guilt constitute a similar incapaci- 
ty.”? It would seem therefore, if the opinions were not 
‘‘fixed,”’ ifthey had been formed under circumstances 
which left **the mind open to those impressions, which 
the testimony and the law of the case ought to make,” 
they would not be sufficient to exclude a juror. In the 
case of Burr several parts of the testimony were known 
by the community generally. Letters had been publish- 
ed, written by some of those who were to be witnesses on 
the trial; the newspapers in all quarters of the Union, had 
teemed with publications on the ,subjeet; many of them 
professing to give the facts of the case. Persons who 
were in the habit of reading those publications and of at- 
tending to the proceedings of the government, were liable 
to have strong feclings and prejudices excited. ‘The idea 
that an attempt was about to be made of a treasonalle na- 
ture, against our happy politice] institutions, was calcula- 
ted to arouse the resentment of men of ardent feclings, 
particularly against one who stood in the situation that Burr 
did; and a greater latitude should have been given to the 
accused to secure justice, than in ordinary cases. When 
we come, however, to examine the proceedings in that 
case, we shall find that almost the identical questions were 
put to some of the jurors, which were put to Hall in the 
Circuit Court, and the same answers in substance given, yet 
it was determined that there was no ground for challenge 
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challenge of Basset in Calender’s case, says, “this was £0-saxvary 1931 
ing no father than Mr. Morris’ has gone, the challenge——v™~ 
against whom has been overruled. -Mr. Morris had fre- The State 
quently declared that if the allegations against the prison-  witiams. 
er were true, he was guilty, and Mr. Morris was deter- 
mined to be an impartial juror.””? I have dwelt the long- 
er on this case, because it is onc in which the subject I am 
now examining, occupied more of the attention of the 
court than in any other which I have met with; and I do 
not think we are authorized to come to the conclusion that 
an opinion of guilt formed from mere rumor or common 
report, is in any part of it determined to afford ground for 
a challenge for cause. 

The case of Fries’ decided in Pennsylvania by Judges 4 3 Dallas R 
Iredell and Peters, has also been relied on by the counsel *”* 
for the defendant. That was a motion for a new trial. 
Two grounds were laid, the second of which was, ‘that 
there had not been an unbiased and impartial jury.”’ 
The facts were, that Rhodes, one of the jurors, after he 
had been summoned as such, declared at several places, at 
several times, and to several persons, in substance as fol- 
lows; ‘‘That he was not safe at home for these people, ‘ 4 meaning the 
that they ought all to be hung, and particularly, that "8" 
Fries must be hung.” _ The juror was confronted with the 
witnesses who attested these declarations and denied them, 
as pointed particularly at Fries; but admitted that he had 
made a general expression, indicative of his disapproba- 
tion of the conduct of the insurgents. The prisoner was 
not apprised of these facts until after the jury was sworn. 
Iredell, Justice, was of opinion that a new trial should be 
granted because “one of the jurors had made declarations, 
as well in relation to the prison personally, as to the gen- 
eral question of the insurrection, which manifested a bias 
or predetermination, that ought never to be felt by a juror.”” 
Judge Peters did not think the cause sufficient, but yield- 
ed to the opinion of Judge Iredell, and the new trial was 
granted. It is obvious in this case, that Judge Iredell be- 
lieved the juror had made the declarations with respect 
to the accused which were ascribed to him. He had de- 
clared that Fries must be hung. This was a possitive de- 
claration, and appears to have been made! with at least, a 
general knowledge of the facts of the case. The juror 
appears to have lived about the scene of the insurrection; 
and what made the case still stronger, was an apprehension 
of personal danger, and the peculiar manifestation of ill 
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SANVARY 1931!€eling towards Fries. But are we authorized, from the 
\"v~ report of this case to believe, that if the juror had declar- 
The State ed, that ‘‘if the facts of the case were such as they were 
Williams. COMmonly represented to be, the accused should be hung; 
that he believed them to be true, but if upon the trial the 
evidence should differ from the reports, he should be open 
to aconviction of hisinnocence,”’ that a new trial would 
have been granted? Far from it. In $rd. Thomas’ 
j Page 500. ‘Coke/ we have this passage; ‘he that is of a jury must be 
liber homo; that is not only a free man and not bond, but 
also one that hath such freedom of mind as he stands in- 
different as he stands unsworn.”” We are not informed 
however, who it is that stands in this situation, and can- 
not presume that it includes all those who had heard re- 
ports about the circumstances of a case and formed vague 
opinions from them. 
Upon my investigation of the authorities, I have arrived 
at the conclusion that the course pursued in the Circuit 
Court on this subject, did not violate any rule of law which 
has been laid down by other courts. Nor can I think that 
Justice requires such a rule, as the one contended for by 
the defendant’s counsel, now to be established. When 
opinions are expressed with regard to the nature of an act 
which is reported to have happened, those opinions, and 
the minds of the persons expressing them, are rather di- 
rected to the circumstances which have been detailed, than 
to the person who is said to have committed them. Sup- 
pose A is told that it is reported that B has without provo- 
cation put C to death or waylaid and murdered him, and 
immediately declares, if this be true he should be hung, 
Can eny one believe fora moment that this ought to dis- 
qualify A from serving as ajuror on the trial of B? Sure- 
ly it cannot be contended that this affords the least indica- 
tion, that as a juror, he would be unable to weigh all the 
evidence which might be introduced, with the utmost im- 
partiality. It isthe natural exclamation of a generous 
mind, upen hearing of so foula deed; a mind, which, as 
it hated crime, would be most apt to look with the utmost 
anxiety for some circumstances of mitigation, when the 
facts came to be examined. And if such would be the 
case when the single act of murder was declared, it would 
be equally so if a detailed accout of many transactions 
were given, tending to the sameresult. The very manner 
of making the declaration of the opinion, would evince 
an unwillingness to believe that the horrid crime had been 
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wming bature, to prevent the conviction of the,gulprit.—- 
; he extrardinary character of the ,offence, would cause re- 
ports about it, to be circulated through every neighborhood of 
ihe county, and produce a general expression of condemna- 
iion. ‘The criminal himself, from the consciousness that it was 

is only hope of impunity, particularly if he had wealth and 
triends, might artfully obtaim-an expression of the opinion, gi- 
ven 1 upon rumor, of all the qualified jurors in the county, out 
of which, by our constitution, he could not betried. My con- 
clusion, on this branch of the case, is, that the decision of the 
Cire hit court was right. 
The fourth objection to the proceedings of the Circuit court, 
s, ‘the discharge of one of the jurors, without the consent 
of the defendant, after he had been accepted by him, and 
swor n.’ 

It appears from the record, that John Stewart was sworn on 
his voire dire, put on the prisoner and accepted by hindi, and 
sworn to ae on the trial. After six other jurors had been 
sworn, the counsel for the State, having ascertained that Stew- 
art was not a resident, or a householder, ora freeholder of the 
county, moved the court to exclude him from the jury; and 
after eleven jurors had been sworn, besides stewart, the court 
teld the prisoner, that unless he then accepted the said juror, 
he would be discharged. The prisoner, by his counsel, said 


he declined expressing eit her assentor dissent; and the court dis- 
charged the juror, against the prisoner’s 7% paren : 

But few authorities have been cited, and I believe, but few 
can be found, directly on this point, in cases whi ch have been 
tried within that period of the English history, in which the 
rights of the subject have been properly appreciated. The 


2uiherities, however, so tar as I have be en able a exat mine > 
them, are uniform. Lor. 1 Coke, in his first Institute; book 3, 
ch. 9, says, **If a juror be formerly sworn, if he be chalieng- 
ed, he must show c an ise present tly, and that cause must arise 
since he was sworn.”’ And so Hawkins, in his “ Pleas of the 

eciieicsal in his 2d volume, page 568, lays it down as a univer- 
sal rule, «<that no juror can be challenged, either by the king 
or the prisoner, without consent, after he hath been sworn, un- 
less it be for some cause = *h happened since he was sworn.” 


In Wharton’s case, reported by Y elver cton, page 24, it appears, 
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perpetrated. But the consequences of settling such a princi-san 'p4831 
ple would be most unfortunat®. ‘The more heinous the offénce, —v~ 
the wider and more rapidly a report of it spreads;.and it would The Biase 
ouly be necessary that a crime should be of @.most novel.and ,_.. 


y Lise 









































474 CASES DETERMINED IN THE 


san’y 1831 ¢¢ that upon the arraignment, Wharton, Young, and Purefoy, 
“ ~~ being indieted of murder, for the death of one Hallakinden, it 
The State happened at the first day, when the prisoners were to be tried, 
.¥: eleven jurors appeared and were sworn ; but one was chal- 
Williams jenged by: the prisoners, and so, for that time, the trial was 
——— stayed. Upon a ¢ales taken for the queen, at another day, 
when the jury appeared, one of the jurors, who had appeared 
before, and was sworn the first day, was challenged for a cause 
that was in esse the-first day, but then not known to the queen, 
but which came since to the knowledge of the queen’s coun- 
sel. And, upon a doubt conceived by, the court of King’s 
Bench, Yelverton Justice went into the Common Pleas, to 
know: their opinion; and the opinion was, that the queen could 
not have the challenge now, no more than she could have had 
it the first day, after the juror had deen sworn, although the 
same cause continues yet.”’ ; 

It would seem, therefore, that the authorities, without con- 
tradiction, are opposed to the right of challenge, by either par- 
ty, for a cause which has happened before the juror was sworn. 
It has even been laid down as law, by some of the most learn- 

, ed ancient lawyers, that after a jury was sworn, it could not 

be discharged, without a verdict, for any cause, whatever. — 

Lord Coke, in his first Institutes, 227, (b) declares this to be 
the law—so that it was his opinion, that this could not be done 
by consent of all parties. Foster, Justice, however, in his 
opinion, in the case of the Kinlochs, denies“ this to be law, 

a ha and he was certainly right. He says that, ‘most of the ob- 

jections which were made to the power, may receive this short 
answer, that they were levelled at an improper exercise of the 
power.” : 

In modern times, and particularly in the United States, the 
courts have often discharged juries, after they had been sworn, 
without their having rendered a verdict; but this, so far as I am 
informed, has always been done for some cause which happened 
after ‘they were sworn. I know of no oase in which this has 
been done, for any cause which existed before. Foster, Jus- 
tice, in speaking of the discharge of juries in this situation, 
says: ‘I take it to be one of those general questions, which 
are not capable of being determined by any general rule, that 
hath hitherto been laid down or possibly ever may be. For, 
I think it impossible to fix upon any single rule, whicl: can be 

; made to govern the infinite variety of cases, which may come 
under this general-question, without manifest absurdity ; and, 
im some instances, without the highest injustice.”” He was 











“we = a co 


~~ 





SUPREME COURT OF ALABAMA. 475 


certainly right when he said no general rule could be laid down san’y 1831 
for the government of all cases of this kind, which may arise. wvw~Y 
Every case must be decided uponsts own peculiar circumstan- The State 
ces, although there is a manifest distinction between the POW? wit ms 
er of a court to discharge a jury after it is sworn;and the pow- 
er of one of the parties, to make a principal, or other challenge 
of a juror after he is sworn. Yet,I presume, much the same 
rules would now be applied to both. It appears to be clearly 
and distinctly laid down, in the authorities referred to, that no- 
thing is a ground of challenge ina capital case, after a juror is 
sworn, but something which happens subsequent to his being 
sworn. ‘The authorities do not say, a juror may be challeng- 
ed for some disqualification, which is discovered after he is 
sworn; but only for that which happens after. I have seen 
no case which conflicts with this rule. There is no doubt, 
were the accused to consent to such challenge, it would be as 
completely out of his power, afterwards, to take any advan- 
tage in consequence of it, as it would be to arrest or reverse 
a judgment, because a jury had been discharged from render- 
ing a verdict, by consent of the parties. But it is insisted, in 
behalf the State, in this case, that if the trial had proceed- 
ed, the want of qualification in the juror objected to, would 
have been sufficient cause for setting aside a conviction, and 
granting a new trial: and this would have been the certain re- 
sult of proceeding with the trial, with Stewart as one of the 


jury. If this be so, and Stewart was rejected from the jury, 


at a time when the prisoner could not have been injured by it, 
I agree, it would have-formed one of those exceptions, which _ 
would have made it the duty of the court, to act as it did.— 
But I cannot yield my assent to this positiom. It is true, the sta- 
tute which prescribes the qualifications of jurors, is intended 
to secure the most competent citizens, to discharge that impor- 
tant trust. But many persons, who are as competent as any 
others to discharge the duties, have not the legal qualifications. 
It would be trifling with the solemnities of judicial investiga- 
tions, to annul verdicts rendered by men, every way intellec- 
tually and morally qualified, merely because one of them did 
not live within a particular county, or was not a householder. 
Besides, when the juror was calied upon, it was in the power 
of either of the parties to have examined him, with respect to 
his qualifications; and by not doing so, the right was waived. 
Nor can the cireumstance of the prisoner not having express- 
ed assent or dissent to the proceeding of the court, be consid- 
ered as having precluded him from now making the objection. 
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gan’y 1831 By refusing to consent, he impliedly objected, and he cannot 
“ev be presumed to have agreed to vield up a juror, who had been 
The State previously elected by him, as one of his triers. | But the pri- 
Willams, °O"e? ™Y have been deprived of an important advantage, by 
iiliams: the coursé pursued by the court. A list of the jurors had bee 
pursued by the court. A iist of the jurors h en 
served on him, to enable him to make a selection of such as 
he was most willing to confide his lite in the hands of. [tis 
highly probable he had: among them a first and second choice: 
Whenever, by a chailenge for cause made by the State, he lost 
one of those included in the first choice, he would be edmpel- 
“ led to resort to one not 80 acceptableas the one thus cha'leng- 
ed, but more so than others. Now, if Stewart was one of 
those included in the first choice, after he was sworn, one who 
‘stood among those placed in the second choice, would be giv- 
en up, and, so far from being accepted by the prisoner, would 
be the subject of a peremptory challenge, while he considered 
Stewart as one of the jury. It would, therefore, have been 
less objectionable to have discharged Siewart, when the ob- 
jection was first made; than to have waited until after the pan- 
nel was full. 

In every light in which I can view the subject, [am brought 
to the conviction, both upon principle and authority, that the 
Circuit court erred, in discharging the juror StéWwart, afier he 
had been sworn,, and without the consent of the acensed. 

It only remains to determine the’effect of this decision. — 
I have, in part, anticipated this part of my duty, but wil! give 
ita more particular examination. The question is, can he be 
tried again, or must he be discharged? Our Bill of Rights, 
seetion 13, declares that ‘‘no person shall, for the same ollence, 
be twice put in jeopardy of life or limb.’’ It is insisted by 
the defendant’s counsel, that the prisoner’s life has once been 
in jeopardy, and that, upon a reversal of the judgment, he is 
entitled, under this’ provision, to a discharge. But can, it be 
the meaning of the constitution, that if for one of the thou- 
sand inaccuracies which may be committed in the prosecution 
of one who is charged with ahigh crime, the judgment is ar- 
rested or reversed, this is intended to amount to an acquittal ? 
The forms of proceeding in such cases, which are required by, 
law, are deemed necessary to secure to the accused, a fair and 
impartial trial ; they were never intended to afford’ him the 
means of escape, without it. This provision could have had 
nothing more in view, than to prevent a‘citizen from being 
tried a second time, after a jury of his country had once ac- 
quitied him. Viewed in this light, it is a most yaluabie sefe 
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yan’y 1831 Sion. . In that court it was determined that the defendants 
wow, Should be discharged ; but, it was, evidently, on the ground, 
The State that they were entitled to their trial, upon such evidence as 
v. could then have been adduced against them; and, as the court 
Williams. had with¢rawn the case from the. jury,|when the defendant had 
a right to their verdict, it was considered tantamount to an ae- 
quittal. Judge Livingston, in delivering the opinion, says: 
‘sWithout denying the right of courts to withdraw a juror, in 
criminal cases, and put the defendant on his trial a second 
time, it is evident this power should not be lightly used, &c.” 
‘*We do not mean, at present, to define all, or any of the cases, 
in which this practice may be pursued; but, we all agree, that 
a Wefendant ought, in no case, to be put on a second trial, for 
the same offence, where a juror has been discharged on no 
other ground, than because the public prosecutor found him- 
self unable to proceed, for the want of sufficient testimony to 
convict.”” Thus the right to award a new trial, after the dis- 
charge of the jury, without the consent of the accuse d, was 
recognised. ‘That was determined to be a case, in which its 
exercise was improper. 
ai8Johns. In the case of The People v..Goodwin,a indicted for man. 
187. slaughter, the jury after having been out for several hours, 
and until within half an hour of the legal ter mination of the 
sessions, and not having agreed on their verdict, were discharg- 
ed by the court. It was contended, that he could not again be 
- tried on the indictment. Chief Justice Spencer gave an ela- 
borate opinion in the case, and the court unanimously deter- 
mined, that the accused should not be discharged, but again be 
tried. 
"62 Johns. In the case of The People v. Olcott,s Judge Kent went into 
eases, 301. a full examination of all the authorities upon the power of the 
+ court to discharge a jury, in criminal cases, and the conse- 
quences of its exereise. In that case, the jury, alter havin 
remained out from eight o’clock on Saturday evening, unt! 
near two o’clock the next day, and having, in the mean time, 
come into court two or three times, for advice, declared there 
was no prospect of their agreeing in their verdict, and were 
discharged, without the consent of the prisoner. One of the 
questions was, whether the discharge of the jury entitled the 
defendant to a discharge from the prosecution, or whether he 
could again be put upon his trial? After examining and com- 
menting on all the authorities, that celebrated jur ist unhesita- 
tingly decided that the defendant should be re-tried. Although 
this was a case of misdemeanor, the reasoning is entirely ap- 
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| plicable to cases of felony; and a perusal of it will satisfy thesay’y 1831 


inquirer, that it comprehends every posssible case of a trial for ~~~ 
crimes. The State 

In the case of The King v. Edwards,« the indictment wav win 

for.a felony; and while the prosecutor was giving his evidence, oa ; 
one of jurors fell down, in a fit, and he was pronounced | 4 maint 
by a physician, on oath, incapable of poceeding in his duty go9, ~~ 
asa juryman, that day; whereupon the jury was discharged, 
and a new jury sworn, and the defendant was convicted.— 
The point, whether the prisoner could be tried, after the dis- 
charge of the jury, without consent, was argued before all the 
judges in England, except Mansfield, Chief Justice, and Law- 
rence, Justice; all the cases were cited, and the judges, with- 
out hearing the counsel for the crown, said that it had been 
decided in so many cases, it was now the séttled law of the 
country, and gave judgment against the prisoner. 

In the case of the United States v. Coolidge, a witness re- }9 Gallis. 
fusing to be sworn, the trial was suspended during the impri- Rep. 364. 
sonment of the witness, for the contempt; and Mr. Justice 
Story held, that the discretion to discharge a jury, existed in 
all cases ; but, that it was only to be exercised in very extra- 
ordinary circumstances. 

_In the case of The Commonwealth v. Bowden,¢ upon an-M®- .oMass. R 
dictment for highway robbery, a similar decision was made ; 494. , 
and so late as the trial of one of the Knapps,fit has again been 
repeated. ~ In fine, authorities might be multiplied, without 
number, to the same effect; but I deem it useless to add to those 
already cited. All those authorities, however, agree, that the 
power of discharging juries, in cases of indictment, should 
be used with great caution. 

From the examination which I have given this casge—and it : 
has been a close and patient one—TI am satisfied that the de- ‘ 
fendant has no right to discharge, but that he should be again 
tried on the indictment: and, of this opinion is a majority of 
the court. 

Therefore, let the judgment be reversed, and an order made, 
that the Circuit court of Autauga county, award a venire de 
novo, &c. 


"ig 


JUDGE SAFFOLD concurs in the result of the majority. 
JUDGE PERRY dissents in part. 


Reversed and remanded. , 
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By JUDGE TAYL 
court below would have been regular in ordinary cases, it 
would not have been in this. The object of the statute of 
1828, is to secure the indorser from injury, if the money can 
be made out of the property of the payor. _ For this reason, 


this court, at the last term, in the case of Phillips v. Jordan, page 38. 


affirmed a judgment of the Circuit court of Shelby county; 
in which a discontinuance as to the payor, ordered by the 
plaintiff, because the writ was returned not found as to him, 
was determined to work a discontinuance ef the whole ac- 
tion. 

But it is unnecessary to resort to the statute, for the rule of 
decision in this case. By the common law, if several be 
joined in an action, and some appear and plead, and there be 
judgment by default against others, this judgment cannot be 
rendered final against those who do not plead, and continued 
as to the rest. So, where defendants sever in their pleadings, 
judgment as to all must be rendered at the same time ; other- 
wise, there might be several different trials in the same ae- 
tion. 

As to the assignment of error, which embrace other parts 
of the proceedings in the court below, there is nothing in them 
which would authorise a reversal of the judgment. 

It is believed, that a correct construction of the 3d section of 
the act of 1812, entitled ‘* an act concerning the assignment 
of bonds, notes, &ec., and for other purposes,”’ authorises a fi- 
nal judgment by default, to be rendered against an indorser,, 
without the intervention of a jury. That section declares, 
‘That in all actions founded on any writing, ascertaining the 
plaintiff’s demand, or sum sued for, if judgment by default, 
nihil dicit, or by non sum infumatus, or on demurrer be enter- 
ed thereon, the court where the same shal! be pending, shall, 
and may, lawfuliy, enter judgment for the debt or demand, and 
interest therec on, to be calculated by the clerk of such court, 
up to the time of rendering judgment, without the interven- 
tion ofa jury,” &e. The judgment by default is an admission 
of the cause of action laid in the declaration. In this case, 
that describes a promissory note, executed by IIill, to Chap- 
man, and assigned by him to Arrington, as the foundation of 
thesuit. Prima faci ie then, Chapman, as assignor, is responsi- 
ble to Arrington, for the sum specified on the face of the note, 
aud the judgment by default is evidence, that he can prove 
nochinggio resist fhis legal inference. 

The act of 1828, which authori§ed the payor and indorser 
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zan’y 1831 to be sued in the same action, was not repealed until the 30th 
www January, 1829—the writ against Chapman, in this case, was is- 
Chapman sued the 21st of that month—so that the third assignment can- 


v. 


not be sustained. 


Satagin. Whether a writ was served on Hill, or not, is immaterial; he 


appeared and pleaded to a declaration filed against him and 
Chapman, jointly : therefore, we will not, now, look back to 
the writ. 

The declaration contains a sufficient cause of action, and as 
no step was taken below, to obtain advantage of any defects in 
it, even if such existed, they could not, under our statute, be 
examined into here. 

For the reason that final judgment was rendered againt one 
defendant, while the suit was still pending and undetermined, 
as to the other, the judgment must be reversed, and the cause 
‘remanded. 

Reversed and remanded. 


BETHEA v. TAYLOR. 


‘1. In an action for the negligence of defendant, it may be shewn in defence, 
that the injury was the result of negligence, also, on the part of plaintiff. 


‘2. The slave of A. secretly rode his master’s horse to the quarter of B.; the 
horse, getting loose, and straying into the field of B., where he had seta 
spring-gun, to shoot bears, was killed by the gun: A. cannot maintain an ac- 
= against B. for the injury, although the field was not enclosed by a lawful 
ence. 


In the Circuit court for Wilcox county, Taylor brought an 
action of trespass on the case, against Bethea, to recover 
‘the value of a horse, alleged to have been shot, through the 
negligence of the defendant below. It appears, from the bill 
of exceptions, taken at the trial, which came on at May Term, 
1828, of said court, ‘‘ that evidence was offered, that the de- 
fendant told the plaintiff, his (defendant’s) negroes had inform- 
ed him (defendant, ) that the plaintiff’s horse had been shot, by 
a gun, set, at night, by the defendant’s negroes, and by his di- 
‘rections, within his enclosure, for the purpose of killing bears” 
—<¢ that the plaintiff’s negro had rode the horse to the defen- 
dant’s quarter, without the plaintiff’s knowledge or consent, 
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and that he was tied, by said negro, within the enclosure. of san’y 1831 
the defendant, from which the horse got loose, and strayed a~7-v~w 


quarter of a mile, to the place where the gun was set, and where 
he was shot.” It was in proof, that the gun was set sixty yards 
within the defendant’s enclosure, in a retired place; and that 
the fence was only two or three feet high.”” It was also pro- 
ved, ‘that plaintiff stated, he did not blame defendant, but 
his own negro, who rode the horse.”’ 

On this evidence, the court charged the jury, ‘¢ that whe- 
ther the negro rode the horse to the defendant’s plantation, 
with or without his master’s consent, yet, if the destruction of 
the horse, was not a necessary consequence of his being taken 
there, and he was injured or destroyed, in the manner stated 
by the testimony, and they considered the loss as a conse- 
quence of the defendant’s negligence, then the defendant was 
liable.”? To this charge the defendant excepted, and here as- 
signs it as error. 


Gorpon, for the plaintiff in error. 
Hauz & Parsons, for the defendant in error. 


By JUDGE CRENSHAW. In this court, the plaintiff in 
error contends, that the setting of the gun within his enclosure, 
for the purpose expressed in the bill of exceptions, was a law- 
ful act, and did not amount to culpable negligence on his part; 
and that, if he was blamable in this, yet the act of the negro, 
in bringing and tying the horse within the defendant’ enclo- 
sure, if not unlawful, was a negligence, equally culpable; and 
that, the injury being the result of the concurrent negligence 
of both parties, the defendant cannot be made liable. 

If the first branch of this proposition be true—if the de- 
fendant did no more than what he might lawfully do—then, it 
is evident, that he cannot be liable for the plaintiff’s loss. — 
But I hold, that if not unlawful, it was, at least, a negligent act 
of the defendant, to set his gun within his enclosure, around 
which the fence was only two or three feet high, and into which 
the cattle, and other stock of his neighbors, running at large, 
in the woods, might lawfully enter at pleasure. If his fence 
had been lawful, he would then be blameless. 

The second branch of the proposition involves the inquiry, 
whether the plaintiff was or was not, either by himself or his 
servants, guilty of negligence, and without which, in all pro- 
bability, the injury would not have happened. = ¥» a! prohg. 
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gas’y 1831 bility, if the negro had not carried the horse, and tied him 
ww within the defendant’s enclosure, he would not haye been shot, 
Bethea Neither law nor policy, will permit a slave, in the night, and 
without his master’s knowledge or consent, to ridé his horse 
to a negro quarter, where there is no overseer, and where the 
owner resides at some distance. It may be the misfortune of 
the master to own such a slave; but the master is not entirely 
blameless, in suffering his slave to depart so far from the ordi- 
nary rules of obedience, as secretly tu take away his property, 
at night, and subject it to the hazard of destruction. It was 
an unlawful trespass, in the negro, to ride the horse into the 
defendant’s enclosure, and to visit his negro quarter, without 
permission. It was the duty of the master, to have kept his 
horse and his negro at home; and, under the cir¢umstances, 
the defendant was not bound to use even ordinary precaution: 
and, if the horse was injured, or destroyed, it must be imputed, 
as much to the negligence of the plaintiff, and the improper 
conduct of his slave, as to that of the defendant. And, if so, 

the defendant was not liable, and the charge was erroneous. 
To this effect, is the law, as stated in the case of Bulterfield 
all East, y. Forrester;¢ which was an action, for obstructing the high- 
way, by means of which, the plaintiff, who was riding along 
the road, was thrown down with his horse, and injured. It 
was held, the action could not be maintained, because the plain- 
tiff rode with violence, and without ordinary care. In that 
case, Lord Ellenborough expressly says, ¢‘ that a party is not to 
cast himself upon an obstruction, which has been made by the 
fault of another, ard avail himself of it, if he do not, himself, 
use common and ordinary caution to be intheright. That one 
person being in fault, will not dispense with another’s using or- 
dinary care for himself. That two things must concur, to sup- 
port this action: an obstruction in the road, by the fault of the 
defendant, and no want of ordinary care, to avoid it, on the 

part of the plaintiff.” 

To the same effect is the law cited,’ where it is said, that “if 
}2Wheat’s the immediate and proximate cause of damage, be the unskil- 
Sel. 852. fulness of the plaintiff, he cannot recover. In that case, some 
brick-layers, employed by the defendant, had laid a heap of 
lime-rubbish before the defendant’s door; the plaintiff was pas- 
sing, in a single-horse chaise—the wind suddenly blew the 
lime-rubbish, so as to frighten the horse; he started on one 
side, and would have run against a wagon, but the plaintiff has- 
tily pulled him around, and the horse ran over a lime-heap, 
lying before another man’s door, which broke the shaft—the 


v. 
Taylor. 

















ot, 
nd 


he 
of 


i- 
yy 
is 
ie 
it 








‘SUPREME COURT OF ALABAMA. 





455 


horse ran away, and hurt the plaintiff. It was held, that the say'y 1831 
immediate and proximate cause of the injury, was the unski]- “~~ 


fulness of the driver, and that, therefore, the action could not 
be maintained. 


The principle settled in these cases, is the same involved in - 


the one under consideration. The injury may be imputed as 
much to the negligence of the plaintiff, as of the defendant; 
and, if so, the defendant was not liable, and so should the 
law have been stated to the jury. The court are of opinion, 
that the judgment should be reversed, and the cause remanded. 


JUDGE PERRY dissenting. 
Reversed and remanded. 


JUDGE SAFFOLD not sitting. 


FERGUSON vc. HILL. 


1. An agreement by parol, extending the day of payment on a promissory note, 
is binding, so that,suit cannot be brought, until the time of forbearance has 


expired. ; 
2. Evidence of such agreement, when made after the making of the note, is 


admissible. 
3. The case is the same, as between the maker and a subsequent holder. 


On the 15th day of September, in the year 1827, Ferguson, 
for the use of De Jarnette, brought an action of debt against 
Hill, founded upon a promissory note, for $160, payable to 
Ferguson, and which was never transferred, by an indorse- 
ment, to any one. The writ was returnable to the Novem- 
ber Term, 1827, of the Circuit court, for Bibb county. Hill, 
the defendant pleaded to the declaration, ‘‘ that after the mak- 
ing of the note, and before the bringing of the action, Fer- 

uson, the payee, transferred the same, together with another, 
for $150, on him, the defendant; to one John Robertson; and, 
that while said Robertson was the sole owner of said notes, it 
was agreed, that he, the defendant, should deliver and trans- 
fer to him, the said Robertson, a note for $200, on a certain 
Solomon Johnson, for the one of $150, and for giving day of 


Ferguson 


v. 
Hill 
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yan’y 1831 payment on the note sued on, until the 25th day of December, 
www 1827; and that no suit, or attempt should be made to collect or 
Ferguson cause payment of said last mentioned note, until said day; that, 


v. 
Hill. 





in pursuance of said agreement, he delivered to said Robert- 
son, while sole owner of said note sued on, the said note on 
Johnson for $200, and took up the $150 note; and, that the 
time of payment, so stipulated to be given, had not expired at 
the commencement of this suit.”” The plea concludes in 
abatement, and is verified by affidavit. 

To this piea, the plaintiff below, who is also plaintiff here, 
demurred, which the court overruled, and gave judgment for 
the defendant. The overruling of the demurrer, and giving 
judgment for the defendant, are the causes here assigned as er- 
ror. 

Pickens & Carnovwn, for plaintiff in error. 


Crark, for defendant in error. 


By JUDGE WHITE. We will first, without reference to 
the particular situation of the parties, consider the general ques- 
tion, whether an agreement by parol, extending day of pay- 
ment on a promissory note, is binding, so that suit cannot be 
brought, until the term of forbearance has expired? Chitty 
on Bills, p. 47, in relating the different requisites of bills of ex- 
change and promissory notes, says, that ‘if the instrument, 
en its face, purports to be an absolute engagement, to pay mo- 
ney at a certain time, no parol evidence of an agreement, at 
the time, to renew or give indulgence, will be admissible to 
defeat the action on the bill or note: and for this, there is am- 
ple authority.”” But the principle only goes to exclude evi- 
dence of a parol qualification, made at the time of the inception 
of the bill. For, the same author, on page 292, when speaking 
of the effect of giving time to the acceptor of a bill, on the lia- 
bilities of the drawers and indorsers, distinctly states, that ‘‘if a 
holder agree to give indulgence for a certain period of time, to 
any one of the parties to a bill, this takes away his right to 
call on that party for payment, before the period expires,” 
&e. Dy tracing the authorities on this subject, it will be found, 
that the main reason why securities to notes, and indorsers and 
drawers of bills, are released from liability, by the holder’s 
giving day, without their consent, to the principal or acceptor, 
is, because, by snch an agreement, he puts it out of his pow- 


al5 John- er to sue, for a time longer than was originally contemplated; 
son, 433— thereby changing the nature of the contract, and increasing 
17 ib. 76. the risk of the security.a 
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These cases and others, that might be referred to, all assume say’y 1831 
the principle, that the nolder of a note may so enlarge the time =v ~ 
of payment, as to deprive himself of the right to demand or Ferguson 
sue for the money, until that time has elapsed ; and if he can 
neither demand or sue for it, until then, should a suit be pre- 
viously brought, it would be subject to abatement, as if he had 
sued before the maturity of the note, upon its face. And that 
this agreement may be by parol, is fairly interable, from the 
expressions of the books already quoted; and could be fully 
shewn, by reference to numerous authorities. I will, howey- 
er, cite but ore, which is the case of Keating v. Price.a There al John.’s 
it is expressly decided, “ that evidence of a parol agreement, to ©45- 22. 
enlarge the time of performance of a written contract, previ- 
ously made, is admissible.”? Though this was a contract for 
the delivery of property, yet, in principle, as fo this point, it 
cannot be distinguished from one payable in money. There 
can, then, be no doubt, that if the arrangement, as stated, for 
giving day, had been made, and the suit was between the ori- 
ginal parties to the note, the plea would have been good in 
abatement. How, then, does the present situation of the par- 
ties effect the question. As the note is not payable to bearer, 
and was not transferred, by indorsement, to Robertson, if com- 
pelled to sue, he must have brought the suit in the name of the 
payee, for his use. But, notwithstanding this, from long and 
well settled principles, his beneficial interest would have been 
protected by courts of law, against any acts of the mere nomi- 
nal plaintiff, which might impair his rights of recoyery. 

If, as alleged in the plea, he was the sole owner of the note, 

he could have received payment, and given a valid discharge. 
And, if so, why should he be restrained from making a con- 
tract, giving further day of payment? His control over the 
note was complete; and, therefore, as ample for one purpose 
as another. 

Conceding all this, however, it is said, that such a contract, 
made vy one holding a note, by mere delivery, should not ef- ° 
fect the rights of another, who might subsequently acquire 
possession.—That, as the note would carry with it, no evidence 
of such an agreement, the rights of innocent holders might be 
greatly prejudiced. And so they might, if payments were 
made and not indorsed, to such previous holder, by delivery. 

And, by the spirit of our statute of 1812, they would be al- 
lowed the payor, if they existed prior to notice of such sub-. 
sequent transfer. But, it is insisted, that nothing but the pro- 
visions of the statute referred to, of 1812, can authorise this 


v. 
Hill. 
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gan’ 1531 defence, between these parties, and that they are not broad 
wy~— cnough to embrace it. This statute, after allowing the assign- 
Ferguson ment of various instruments named, provides, ‘*that in all ac- 


v. 
Till. 


tions to be commenced on every sueh assigned bond, &c., the 
defendant shall be allowed the benefit of all payments, dis- 
counts and sets-off, made, had, or possessed against the same, 
previous to notice of the assignment, any law, usage, &c. to 
the contrary notwithstanding.”? ‘These words are very broad 
and comprehensive; and the legislature, by using them, evi- 
dently intended greatly to enlarge the rights of payors and ob- 
ligors of notes, bonds, &e. The words * set-off,”’ and ¢* pay- 
ment,” are oftener used in law, and have perhaps a more de- 
finite and precise meaning attached to them, than the word dis- 
count. Certain it is, that, even in common parlance, the two 
former are more restricted in their signification, than the lat- 
ter. At all events, it seems to me, that, as used in this stat- 
ute, and in the connection it is, ‘‘discount,’’ must be understood 
to mean evey detention or abatement of the elaim—or, more 
properly speaking, every equity against the claim. Prior to 
this enactment, the law on this subject, is known to have been 
very different. The single circumstance of the assignment 
having been made before, or after the maturity of the note, va- 
ried, most radically, the defence, which the payor could make 
When .made before, he could avail himself of no payment 
which he might have made, nor of any equity which he had 
against the payee; but where the assignment was after matu- 
rity, all such defences were let in. The legislature, seeing this 
distinction, and esteeming it an evil, no doubt, designed te re- 
medy it, by subjecting notes in the hands of every assignee to 
the same equities and discounts, as they had previously been, 
when held by assignment, after they were due: provided, that 
such matter of detence existed anterior to notice of assignment. 
Thus to construe the statute, would be to advance and give ef- 
fect to its remedial provisions, and that, as 1 conceive, accord- 
ing to its true spirit. 

_ Taking this, then, to be the proper construction of the act 
of 1812, the plea, in this case, is good. For, the books are 
full of authority, that a payor of a note, when sued by an as- 
signee, to whom it has been assigned, after maturity, is allow- 
ed, in defence, to introduce, not merely payments, which he 
may have made to the payee, or previous holder, and sets-off, 
which he may have against him, but the broad principle is that 
any equity, and every defence, which would have been good 
for him, against the payee, is available against such assignee. 
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To this point, one authority will be sufficient, as it is full to say’y 1831 
the purpose, and refers to many others. In the case of O’Cal- wry 

laghan v. Sawyer,a the court say, “ The set-off ought to have Cleveland 

_ been received. The note had long been due and dishonored, #4/-Ex’rs. 
when it was indorsed; and, the point has been too long set- Chardier. 

tled, and too repeatedly recognised, to require any discussion @5John s 

now, that the mdorser took the note, subject to all the equity, Rep: 118. 

and to every defence, which existed against it, in the hands 

of the original payee.’’? Then, as the facts stated in this plea, 

would have abated the suit, if brought for the use of Robert- 

son, with whom the agreement was made for longer day of 

payment, they are equally available against the writ sued out 

for the use of De Jarnette, a subsequent holder. There was, 

therefore, no error, in overruling the demurrer, below: and the 

judgment must be affirmed. 


JUDGE COLLIER concurs in the result, but not in the 
reasrning, of the opinion of the court. 


Judgment affirmed. 


JUDGE CRENSHAW not sitting. 


CLEVELAND, et al. Ex’ors. . CHANDLER. 


1. An agreement by the plaintiff to accept a plea, presenting abatable matter, 
as a plea in abatement. after pleas in bar are filed, is a waiver of all objec- 
tions, as to matters of form. 

2. A demurrer cannot reach the order of pleading ;.and where a plea in bar and 
_in abatement are pleaded together, the proper rule is to move to strike out the 
latter, or treat it as anullity; a replication would be an admission that it was 

. regularly filed. 


3. Executors here are not entitled to exercise any power as such, other than col- 
lecting andtaking care of the estate, until they have given bond, and taken 
the oath prescribed. a 


Cleveland, A. Carson, sen. and H. Brantly, as executors of 
David Carson, dec’d, brought an action of debt, in the Cir- 
euit court of Dallas county, against Chandler, founded upon a 
promissory note, executed by him, to the plaintiffs’ testator. 
To the declaration, the defendant filed four pleas in bar, and, 
in the fifth place, pleaded, ‘‘ that Adam Carson, sen. and Hare 
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" gas’y 1831 pis‘Brantly, two of the plaintiffs, had never taken upon them- 
we>~ selves the execution of the will of the said David Carson,” 
Cleyeland which was received asa plea, in abatement. Issues were ta- 
et dt. Ex’rs ken upon all but the last, to which the plaintiffs replied, ‘that 
Chandler: Adam Carson, sen. and Harris Brantly, were named together 
———— with the other plaintiff, as executors, though they had not qyal- 

ified, by giving bond and taking out letters.”” To this repli- 
cation, the defendant demurred, generally, and the demurrer 
was sustained. The sustaining of the demurrer, by the Cir- 
cuit court, is here assigned as error. : 


Picxens & Caxnovun, for the plaintiffs in error, relied not 
only on the ground, that all those named in the note, must join, 
but on the further ground, that a defendant cannot be admitted 
to plead several pleas of different grades. Hé cannot plead. 
the general issue, and in abatement also. They cited, 1Chitty’s 
Pleading, 13; 1 Saunders, 426, note; 2 Saunders, 209 and 212; 
Toller, on Executors, 351, 445 and 446; 1 Comyn’s Digest 
Abatement E. 13; 3 Bacon’s Abridgment, 13. 


H. G. Perry, for the defendant in error. 


By JUDGE COLLIER. The agreement of the plaintiff, 
to accept the fifth plea of the defendant, as a plea in abatement, 
is a waiver of all objections as to matters of form. It was 
competent for the plaintiff to have declined noticing the plea, 
on the ground that it contained abatable matter, and that pleas 
in bar had already been pleaded. The law has prescribed the 
order which the defendant must observe in pleading; and if 
matters, posterior, in the order of time, are pleaded, those 
which are prior, are tacitly waived. Pleas in abatement must 
comie in, if at all, before pleas in bar; and, if both are pleaded 
together, the latter supersede the former, without the action 
of the court upon the question. Such would have been the 
course of the law, uncontrolled by the agreement of the par- 
ties, or by the manner in which the plaintiff may treat the de- 
fendant’s pleas, either of which may prevent its operation.— 
In this case, there is no agreement upon the point : the plain- 
tiff has, however, replied, and must be understood to accept 
the plea, as if- pleaded in the proper order; and this inference 
is the more rational, as the judgment, if in favor of the plain- 
tiff, would have.been final. The demurrer cannot reach the 

. order of pleading, by the defendant; the correct course, if a 
plea in abatement and in bar be pleaded together, is to move to 
® 
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strike out the former, or treat it as a nullity. I will not say, san’y 1831 
that a demurrer would not be sustained, if taken by the plain- w>—7~ 
tiff, to the defendant’s plea ; but when the plaintiff replies, he Cleveland 
impliedly admits that the plea is regularly filed, and cannot ¢% Exe 
have the benefit of the defendant’s demurrer, further than to Chandler. 
question the legal merits of his plea. —_—_—_ 
It remains, now, to consider the sufficiency of the plaintiff’s 
replication. At common law, the executor derived the au- 
thority to administer his testator’s estate, from the will, ex- 
clusively, probate was required that its genuineness might be 
ascertained, and its registration was intended as evidence to 
the world of who was the exeeutor. It would, therefore, fol- 
low, that, as all persons named as executors in the will, derive a 
joint interest, they shouid join in the prosecution of actions, 
in regard to the estate. And no injury could result from such 
requisition, since no bond or other indemnity was required, 
for the correct administration of the estate. In this country, 
the case is very dissimilar: an executor, here, before he ob- 
tains letters testamentory, (which is his authority to execute 
the directions of the will) is required to enter into bond, with 
sufficient security, conditioned tor the performance of al} the 
duties, which may, by law, be required of him, as such.g Poy 
By the same act, executors are required, before letters testa- Soc. 13 — 
mentary issue, to take an oath to perform their duties, as such; Laws of A- 
and may, at pleasure, resign their authority. From thence, i. 
it is obvious, that ex¢cutors here, derive not their authority en- .44 a 
tirely from the will; and, that they are not entitled to exer- 
cise any power, as such, until they have given bond, and taken 
the oath prescribed; and, if they assume to act as executors, 
until these shall have been done—other than in the collection, 
and in taking care of the testator’s estate—they act in their 
own wrong. : a 
In Frask v. Donoughue,¢ the Supreme court of Vermont clAik.370- 
decided, none can act as joint-executors, but such as give bond, ry my) 
under the statute. I have not taken occasion to examine theg.,""” ®: 
act of Vermont, with a view to ascertain its similarity with 
the provisions of our act, but suppose it to be substantialiy the 
same. , 
What object had the legislature in view, in requiring an ex- 
ecutor to give bond and security ? - It was, doubtless, to pro- 
vide an indemnity for the payment of the debts and legacies. 
To.permit an executor, who has not complied with this re- 
quirement, to join in the prosecution of guits, would be to-af- 
ford an opportunity, by which that object would be thwarted, 
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yan’y 1831 and frequently frustrated. If all must join in actions, in re- 
wrv-w lation to the testator’s estate, then each would be competent to 
Davis receive money or property, sued for, and give a discharge, 
v. which would be binding on all.a This, surely, is not allowa- 
ble, by our law. There is, then, no error, in sustaining the 
~~ demurrer, and the judgment must be affirmed: and, of this 
@1Aik. 28 opinion, i jority of the court. 
~cited frm OP'10N, 1S a majority o cour 
5 Am. Dig. 
271. F Judgment affirmed. 


DAVIS v. M’CONNELL. 


1, An agreement to perform an award, is upon the same footing with all other 
agreements, and where violated, it must be proceeded upon by regular ac- 
tion. 

2. And where a party agrees, that an award shall be entered the judgment of 
the court, yet the summary remedy of a judgment upon motion, cannot be 
given against him. : 


Writ of error, from the Circuit court of Monroe county. 

It appears, from the record, that while this suit was pending, 

in the court below, the parties agreed to submit all matters of 
difference between them, to arbitration ; that Davis, the de- 

fendant below, entered into a bond to M’Connell, in the penal- 

ty of ten thousand dollars, by which he bound himself to per- 

form the award, which the arbitrators should make. ‘The 
condition of the bond concludes as follows: ‘And it is here 
stipulated, by the said Henry Davis, that the award and um. 

pirage above contemplated, shall be entered the judgment of 

: the Circuit court of Monre county, at its ensuing session.”’— 
@ And, accordingly, at the October Term, 1828, of said court, 
the following entry was made: ‘‘ It appearing, to the satisfac- 
tion of the court now here, that the said Henry Davis, hereto- 
fore, to wit, on the sixth day of October, 1828, executed his 
certain bond to the said William M’Connell, conditioned, that 
the said Henry Davis should stand to, abide by, observe, per- 
form fully, and keep the award, order, arbitrament, and final 
determination of William C. Coolidge, Lee Slaughter, and 
Charles O. Foster, of, and eoncerning all manner of action and 
actions, cause, and causes of action, suits, bills, bonds, pro- 
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mises, and all controversies, whatever, at any ‘time, heretofure say’ 1831 
had, made or moved between the said William M’Connell wv~ny 
and Henry Davis; said award to be delivered to’ the said par- Davis 
ties, on or before the 15th day of October, 1828: and, further, 
that the said award or umpirage, be entered the judgment of 
this court, at this present term; and, it further appearing to 
the satisfaction of the court, that the said William C. Coolidge, 
Lee Slaughter and Charles O, Foster, did, on the 13th Octo- 
ber, }S28, present and deliver their award, in all things con- 
forming to the condition of said bond—whereby they award- 
ed that the said William M’Connell was justly entitled to re- 
ceive, from said Henry Davis, the sum of $2,563 58; for 
which sum the Circuit court gave judgment. Several matters 
were assigned as error, but the court only noticed one; which . 
was, that it did not appear, that there was an order, either of 

a court or a judge, submitting the matters in controversy to 

the arbitrators. 


v.. 
M’Connell 


Baery, for the plaintiff in error, relied on 1 Bacon, 139, 
141, 203, 211, 261-2 ; Croke Charles, 263 ; Raymond, 123, 
206, 761; Modern Reports, 12; 1 Salkald, 71=2 ; Law of Ar- 
bitrators, 119; Alabama Digest, 9, 10; 12 Wheaton’s Reports. 


Detter, for defendant in error. 


By JUDGE TAYLOR. The question occurs, was the 
judgment of the Circuit court authorised by law; for I under- 
stand the assignment of error, that there was no order, sub- 
mitting the matters in controversy to the arbitrators, as bring- 
ing this question before us, for our decision. 

It cannot be pretended, that this award was made, under eith- 
er the statute of 1819, or that of 1824, which prescribe the 
manner in which submissions of differences between parties, 
either before or after suit brought, shall-be made to arbitrators, 
These are the only statutes we have on the subject: Therefore 
it is a common law award, and the judgment rendered on it, 
must be tested by common law rules. At common law; awards 
stand the same light with other agreements. When fairly and 
properly made, they are considered as agreements between the 
parties to them, which will be enforced in a court of law.— 
But they must be enforced by regular suit, and the party, in 
whose favor an award is made, cannot bring it into court, and 
have it made the judgment of the court ; but must sue out his 
writ, file his declaration and proceed, as in other-cases. ‘The 
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san'¥1831 only authority for the judgment in this case, is that part of 
wev~w the condition. of the bond executed by Davis, by which he 
Davis agtees that the award, when made, shall be entered as the 


= Fy; 
M’Connell 








judgment of the court. What do we understand by this agree- 
ment? _My understanding of it, is, that Davis binds himself 
to eonfess a judgment, for the amount which may be awarded 


‘against him. ‘The only constraction which can be given to 


the bond, other than this, is, that it is a power of attorney, au- 
thorising a judgment to be confessed by another person, or 
persons, for Davis. But in whom is this power vested ?— 
Is it in the arbitrators? It does not appear that they so con- 


. sidered it, forthey have not exercised any such power. But 


the instrument executed by Davis, bears no resemblance to a 
power of attorney;-it is a bond, with conditions, and if those 
conditions have been violated the obligee must proceed against 
the obligor, as‘in all other cases ir which a party violates his 
contract—by regular action. It is true, in this case he may 
elect to proceed upon the bond or award, but, although Davis 
may have violated his contract, by which he agreed the award 
should be made the judgment of the court, the summary re- 
medy. of a judgment upon motion, gannot be given against him. 
He may have defences to make, when sued, and the Circuit 
court was not authorised, in this way, to preclude him from 
doing so. ’ 

Suppose A. was to give a bond to B., payable six months 
after date, for a thousand dollars, with a condition, that if not 
paid, B. should be entitled to judgment upon producing the 
bond at the first term of the Circuit court, which should be 
held after its maturity—would the court be authorised, by law, 
to give judgment, upon the production of the bond, according 
to this Condition? Ithink not. Ifa decision of this kind 
were made, we should soon. see ‘such conditions appended to 
all the instruments for. the payment of money executed in the 
State, and the courts of Chancery would be resorted to by eve- 
ay person, who had, or believed he had a defence. - 


The judgment is reversed. . 


JUDGE CRENSHAW dissenting. 
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TO THE PRINCIPAL MATTERS CONTAINED IN THIS VOLUME. 





ABATEMENT. 

1. To an original attachment the defendant 
may plead in abatement, traversiug the 
rounds of the complaint, relied on for 
the issuance of the attachment.—Brown 
v. Massey. 226 

See Assumpsit, 4. 

Practice, 30. 


ACTION. 


1. A vendor of a slave said to the vendee, “if 
you will prove that the slave wasunsound 
at the time of the sale, I will return the 
purchase money,” can an action be main- 
tained on such a promise—Quere ?—Duff 
v. Ivy. 140 

2. Though there be a special contract for the 
for the rent of land, the plaintiff may, un- 
der the statute, recover on account for use 
and occupation, reasonable rent, not ex- 
ceeding the price fixed by the contract. 
M Millian v. Wallace. 155 

3 The slave of A. secretly rode his master’s 
horse to the quarter of B; the horse, get- 
ting loose, and straying into the field of 
B., where he hada spring-gun, to shoot 
bears, was killed by the gun: A. cannot 
maintain an action against B. for the inju- 
ry, although the field was not enclosed by 
alawful fence.—Betheav. Taylor. 482 

See Bond, 3. 


ADMINISTRATOR. 
See Executors and Administrators. 


ADMISSIONS. 
See Agent, 1. 


AGENT. 

1. The statements of an agent, made sub- 
sequently to the contract, are not evidence 
agninet th 
witness.— 


e principal: Hes a competent 
s v. Huntsville Bank. 18 








2. A party contracting with an agent, is 
bound to look tothe authority of the agent. 
— Gullet y. Lewis. 

See Factor, 1. 
Altorney at law. 


ALIEN, 

. An alien may pure and hold lands, 
before office found ; arfl may maintain an 
action to recover the possession.—Jinkins 
v. Noel. ' 60 


— 


AMENDMENT AND JEOFAILS; 

. Wheredamages were claimed in the writ, 
but the amount not stated in the declara- 
tion, the defect being amendable, will be 
considered as amended, and judgment for 
the damages sustained.—Boddie v. Ely. 

182 
2. The statute allowing amendments in pro- 
ceedings before Justices, does not autho- 
rise a change in the names of parties — 
Frierson and Shortridge v. Blakesley. 267 
See Assumpsit, 1. 2. 
A mace from Justice, 4: 
Practice, 26. 


= 


ANNUITY. 

. The act of the 15th December, 1821, con- 
ferring a military title and settling an an- 
nuity for life. upon Samuel Dale, for ser- 
vices rendered and losges sustained in the 
Creek war, as set forty in the preamble 
thereto, was an act of ordinary legislation, 
and created no obligation or contract on 
the part of the State, ner vested any inte- 
rest in the annuity until paid.—Dale v. 
The Governor, 

2. And even had such services and Jdsses 
constituted an imperfect obligation, the sta- 
tute of 1821 ripened it into an imperfect 
one, the plainuff would still have béen 
bound to establish them by proof, before 
he could recover. Tb. 


— 
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3. It was entirely competent for the legisla- 
ture to repeal said statute of 15th Decem- 
ber, 1821, at any subsequent session ; and 
the act of 31st December, 1823, repealing 
the same, as to the annuity, was not un- 
constitutional. ~ Ib. 


ANSWER IN CHANCERY. 
See Chancery. 


APPEAL FROM JUSTICES. 

1. On an appeal from a conviction by a jus- 
tice of the peace, under the act of 181], 
making it penal to mark an unmarked 
hog, &c. it cannot be objected, that the jus- 
tice did not record a formal conviction, 
and certify the evidence, as the trial on 
the appeal is to be had de novo.—Reagh re 

1 
2. On an appeal ftom a justice’s court, the 
ara cannot be changed in the appel- 
te court.—Moffet and Singleton v. Woold- 
ridge. 322 
3. A variance’ as to the plaintiff, botween the 
warrant or summons of the justice, and 
the statemetit of the cause-of action in 
the appellate court, apparent of record, 
by oyer or otherwise, is fatal on rere 7 
b. 
4/On the trial of appeals from justices’ de- 
cisions, the statutes intend only the merits 
to be investigated; and whenever the 
Court below should amend upon motion, 
this court will consider it as done, if mat- 
ter sufficient to amend by, appear upon 


the record.— 7 v. Pierce. 427 
“i See Practice, 2. 24. 
~ 
APPEARANCE. 





© appearance and plea to the declara- 
, no objection can be taken to any de- 
bin the writ.— Hamner v. Eddins. 192 
r a defendant has made appearance 
to ‘an original writ, he cannot take ad- 

. vantage of any irregularity thereof; but 
re there ‘0 persons plaintiffs, and 
language from which the defendant’s 
—— is sougnt to be inferred, is 

. the parties appeared by their attor- 
ny, and the defendant failing to plead or 
demur,” &c. the most reasonable conclu- 
sion is, that the plaintiffs, only appeared 
by piper’ and that the defendant was 
in lt.—Brown v.J.and T. Simpson, 
rtners. 331 ] 


ing partners . 
3. If, however, the defendant in sci, fa, ap-7 
pear and make default, it would not pre- 
clude him from taking advantage in error, 
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of a defect in the ca. sa. against one for 
whom he was bail. . 
4. But after a defendant appears to a sci. fa. 
he will not be allowed to controvert its ser- 
vice on him, in the mode prescribed b 
law. Ib. 
5. After appearance, the appellee cannot 
claim a dismissal of the writ of error, for 
want of a citation.— Naylor y. Philips.210 
6. Where a party appears and pleads to a 
declaration, it is immaterial whether or 
‘not it appears that the writ was served on 


him.—Chapman v. Arrington. 480 


APPELLANT AND APPELLEE. 
See Writ of error, 1. 2. 


ASSIGNMENT. 

1. The allotments of lands made to the 
French emigrants, under the act of Con- 
gress, p the 3d March, 1817, for en- 
couraging the cultivation of the vine and 
olive, may be assigned by the grantees, 
as well before as after the performance of 
the conditions of cultivation required b 
government.—Jinkins v. Noel. 60. 

See Assumpsit, 11. 


ASSUMPSIT. 


1, ln assumpsit against the indorser of a note, 
judgment by default final, may be render- 
ed, without a jury.— Malone & Co. v. Hath- 


away. PJ 
2. That the judgment is in debt and damag- 
es, instead of damages only, is not suffi- 
cient cause of reversal. Ib. 
3. In assumpsit against partners, under the 
common counts, proof of a promise by one 
in the firm name, is not sufficient ; there 
must be a joint ge proved, or proof 
of the existence of the partnership.— Find- 
lay and Buchannan v. Stevenson. 48 
4. It is not necessary, in such case, for the 
defendant to deny the partnership, by plea 
in abatement. Ib. 
5. A. agreed, by parol, with B., who owned 
a tavern, that he should pay him $600; B. 
was to convey to him one half the premi- 
ses, and they were to keep the house joint- 
ly;—A. paid $400, and they commenced 
business. B. refusing to execute the con- 
veyance, A. refased to pay the residue, 
and withdrew : no settlement of the joint 
business had taken place. It was held, . 
that A. could recover, at law, the $400, as 
money had and received; and that the aid 
of Chancery was not necessary, as for un~ 
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liquidated partnership accounts.— Madde- 
rav. Smith. 119 

6. In a bill of sale of a negro, the words “ I 
warrant and defend,” craate a warranty of 
soundness, as well as of title. —Duff v. Ivy. 
140 

7. A vendor of a slave said to the vendee, “If 
you will prove that the slave was unsound 
at the time of the sale, I will return the 
— money.” Whether an action can 

é maintained on such a promise, Quere?— 

Ib. 

8. In assumpsit, payment, althoagh made af- 
ter suit brought, may be given in evidence, 
under the general issue plea, to reduce the 
damages.—M’ Millian v. Wallace. 185 
9. Payment of part of the purchase money, 
is not, of itself, a sufficient part perform- 
ance, to enable the vendor to enforce a 
parol contract for the sale of land, and re- 
cover, at law, the remainder of the pur- 
chase money,—Meredith v. Naish. 207 
10. But, where such circumstances are ac- 
companied with the delivery of posses- 
sion to the vendee, Chancery could en- 
force a specific performance, and, there- 
fore, assumpsit will lie for the balance of 
the purchase money. Ib. 
11. Assumpsit is not the proper remedy, to 
enforce the liability of one who assigns 
a specialty by indorsement under seal ; 
covenant should be broaght.— Sommerville 
v. Stevenson & Johnson. 271 
12. An agreement by parul, extending the day 
of payment on a promissory note, is bind- 
ing, so that suit cannot be brought, until 
the time of forbearance has expired.—Fer- 


v. Hill 4385 
13. The case is the same as between the ma- 
ker and a subsequent holder. hb. 


14. An agreement to perform an award, is up- 
on the same footing with all other agree- 
ments, and where violated, it must be pro- 
ceeded upon by regular action.— Davis v. 
M’ Connell. 492 

15. And where a party agrees, that an award 
shall be entered the judgment of the court, 
yet the summary remedy of a judgment 
upon metion cannot be given against 3 

b. 
See V, Proof in particular issues, 4. 
Damages, 2 


ATTACHMENT. 


1. To an original attachment the defendant 
may plead in abatement, traversing the 
grounds of complaint, relied on for the is- 
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sey. 
. Where an attachment is issued by a jus- 
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suance of the attachment.—Brown v. Mas- 
226 


tice, for a'sum_ within his jurisdiction, up- 
on an insufficient affidavit, the proceed- 
ings are not void, but voidable only.--Par- 
mer v. Bullard. 326 


. and a garnishee, who has bona fide paid a 


debt due the defendant in such attach- 
ment, is thereby protected from a second 
payment. Ib. 
See Garnishee, 1. 
Construction of statutes, 3. 
Justice of the Peace, 3. 
Lien, 1. 


ATTORNEY. 


. An attorney at law is a special agent; he 


has no authority to receive any thing but 
money, in payment of a debt, put in his 
hands for collection.—Gullet v. Lewis. 23 


. And if he apply the claim of his client to 


the payment of his own debt. his client is 
not bound thereby. jb. 


AUTHENTICATION. 


. Anoriginal contract for the sale of lands, 


executed by the Secretary of the Treasu- 
ry of the United States, under the seal of 
the Treasury Department, is sufficiently 
authenticated by that seal, and is admissi- 
ble as evedence, without further proof of 
its execution.—Jinkins v. Noel, 60 
A copy of such contract certified by the 
Secretary of the Treasury, under his hand 
and the seal of the department, as being 
a true copy from the records of his office, 
is also admissible evidence. Ib. 


AVERMENT. © " 
See Declaration, 6. 


AWARD. 


. Where a party agreesthat an award shall 


be entered the judgment of the court, yet 

the summary remedy of a judgment upon 

motion cannot be given against him.— 

Davis v. M’ Connell. 492 
See Assumpsit, 15. 


BAIL. 


. The return of aca. sa. ‘‘nét*found,” is 


the foundation of the liability of bail, and 
if the process has not been regalarly sued 
out and returned, the bail is not bound to 
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netice it.—Brown v. J. and T. Simpson, , 8. 
331 


surviving partners. 
See Appearance, 3. 
% F 


BAILMENT. 
Sce Factor, 1. 


BILL OF SALE. .. 

1. In a bill of sale of a negro, the words, “I 
warrant and defend,” create a warranty 
of soundness, as well as of title.—Duf'v. 
140 


BOND. 


1. If he condition of a bond for a writ of er- 
ror substantially conforms to the requisi- 
tions of the statute, it is sufficient, though 
the language be different, and the duties} 1 
minutely detailed.—Sanders v. Fenwick &§ 
Rives. 109 

2. Semble—that where a stafutary bond can- 
tains the conditions prescribed by the sta- 
tate, and also others superadded, the bond 
shall be good’as far as warranted by the 
Statute, and void for the surplus. Ib. 

3. Where the obligation of a bond is absolv- 
ed by the recision of the contract on which} 2 
it was g.ven, an action may be defended 
at law.— Moore v. Dial. 155 

4. Anappeal bond payable to a party who 1s 
dead, id, and no jadgment can beren-j 3. 
dered thereon.—Frierson and acme 7 

e 7 


v. % 
§,In an action on an assigved bond, it is not 
a good plea for the obliger, that the assign-| 4, 
~ ment was extorted from the obligee, by 
threats of a prosecution for felony, not- 
withstanding the former was notilied by 
the latter, of the fraud, and required not 
to pay the contents of the bond to the as- 
coed ’Causland v. Drake. 344 
here, in an action on a bond, a special 
plea in bar alone is pleaded, to which a 
demurrer is overruled in the court below, 
and rit of error, the judgment on de 
is reversed, and the plea holden 
bad, this ceurt will render " 


Proper jadgment. . 
7. A forthcoming bond, conditioned, in part, 





Nor is it essential, that such bond shall re- 
cite, that the justices themselves, appoint- 
ed the time and place ; as it is on the ap- 
plication, and for the benefit of the obligor, 
that it is usually entered into. 1b. 


CARRIERS. 


A. undertook to carry flour .to a certain 
place for B., and having d®posited it on 
the way, by mistake, part of the flour was 
taken from there, by C.; B. refusing to 
receive part only, C. received the remain- 
der, and paid A. for the whole. ‘This 
amounts to a conversion by A, for which 
B. can maintain trover against him.— 
Bullard v. Young. 46 


CERTIFICATE. 


. The certificate of the clerk of the Su- 


reme court, transmitted to the court be- 
ow, certifying the reversal of a judgment 
of the Circuit court, is not sufficiert evi- 
dence to prove an averment in @ plea that 
a judgment has been reversed. A trans- 
cript of the proceedings in the supreme 
court, duly certified must be produced.— 
han v. Tombeckbee Bank 54 


. Judgment of affirmance may be rendered 


in this court, op certificate, in cases of ap- 
peal, as well as of writs of error.—Adams 
v. Adams. 57 
If the plaintiff in error omit to file the re- 
cord in this court, the defendant may have 
the judgment affirmed op certificate.— 
Thacker : 184 


Vv. . 
The certificate, authenticating the record, 
js safficient for this purpose, but he cannot 


be allowed the costs oi the record. Jb. 
See Writ of error, 1. 


CERTIORARI. 
See Practice 21. 24. 
Error 2. 
Construction of Statute, 6. 7. 


CHALLENGING OF JURORS. 
See Jury, 


that the obligor “ shall, in all things stand | CHANCERY, AND CHANCERY PRAC- 
TICE 


to and abide by, all orderg made by the 
justices,” &c. is not void for excess, such | 1. 
condition being a mere verbal departure 
from the statute, and imposing no addi- 
tional specifie obligation. — Thomson v. |, 
Pierce. 427 





Where the creditor, by contract, extends 
the time of payment, ay oe a 


or, without the consent, of | ty, he 
releases the pceetar = Sy 2 Cho 


v. Booth & Bell. 73 14 
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2. Where’ a surety has given verbal notice 
to the creditor, to sue the principal, to en- 
title him to a discharge, he must shew, 
that by neglecting to sue, an injury has 
been sustained by him.—Herbert & Kyle 
v. Hobbs & Fennelle, Adm’rs. 9 

3. If such notice and injury be shewn, it isa 

ood defence, both at Jaw and in equity ; 
ut, without proof of the injury, it is no 
defence, in either court. " 

4. And if such defence be omitted in a suit at 
law, it is waived, and cannot be after- 
wards asserted in Chancery. Ib. 

5. A bill in Chancery may be dismissed, at 
the final hearing, for want of equity, tho’ 
there be no demurrer, and tho’ the answer 
does not insist on a want of equity, by 
way of demuirer under the statute. Ib 

6. The answer of a defendant in Chancery, 
when responsive to the bil!, and not dis- 
proved, is to be considered, at the trial, as 
true.—Paulling v. Sturgus et al. 95 

7. Equity hasno jurisdiction to relieve against 
a jndgment,.where the defence could be 
made at law, and the remedy there was 
unembarrassed.— Moore v. Dial. 155 

8. And itis no ground for relief, that the pleas 
were there rejected—the remedy, in such 
case, is to revise the decision at law. Jb. 

9. After recovery at law upon a bond, Chan- 
eery will not order it to be cancelled or 
surrendered. Ib 


10. Nor will a discovery be compelfed after 


judgment, where no sufficient reason is 
shewn, why it was not applied for before 
the trial. Ib. 


11. Although a defendant in Chancery has 


not demurred, or prayed in his answer, the 
benefit of a demurrer, to the complainant’s 
bill, be is not precluded from objecting to 
the want of equity in the bill. Tb. 


12. In a bill to obtain relief against a judg- 


ment at law, A. charged that he had 
bought of B., a slave, paid part, and giv- 
en his note for the remainder of the pur- 
chase money; that B. had warranted the 
slave to be sound; that the slave was 
unsound and of no value, and he believed 
B. knew it; that B. resided out of the 
State, so that he could not tender the slave 
back : that B. had assigned the note to U. 
who had obtained a judgment on it at law. 
Held, that Chancery had no jurisdiction 
to. injoin the jadgment.—M’ Million v. 

i, 165 


13, Where a, vendor of an estate has made 


bt Fepresentations of titles, the 
Vendee is entitled, in equity, to a recision 


1 


~ 


21. 





22. 


18. 
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of the contract.—Harris et al. v. Carter's 
Adm’rs et al. 233 
. All parties interested, should be properly 
brought before the court; bat where, from 
the records, the rights of a particular par- 
ty cannot be properly determined—as to 
him, the bill may be dismissed without 
prejudice. Ib. 


. No decree can be rendered, in favor of a 


defendant who answers, merely, except 
for costs ; if lie seeks a decree against the 
complainant, he must file a cross bill. 16. 


16. On a bill for an injunction, a decree for 


the defendant can direct execution to is- 
sue only against the defendant in the exe- 
cation, and his securities, but not against 
another party to the contract. Ih. 


- In the absence of proof, the answer of a 


defendant, when responsive to the bill, 
must be taken as true. Ib. 
Where notes were transferred fraudulent- 
ly to athird person, the proper decree, in 
favor of acreditor, against the fraudulent 
holder, is for an account of the amounts 
received, and the proceeds of the notes. 
themselves, but not fer the nominal 
amount of them, on the supposition that 
they will be collected.—Bozman et al: v. 
Draughan, Ex. 243 


19. The decree cannot embrace matter not 


charged in the bill, although warranted by 
the proof. Ib. 


20. B. and A. signed, as indorsers, under the 


name of T., which was there before, the 
paper beifig blank. It was afterwards fil- 
led asa note, payable to B. and A.,; the in- 
dorsements were filled, making them first 
indorsers, and T. as second. R., the hob- 
der, obtained judgment, at law, against 
each, as indorsers; T. satisfied to R. the 
demand, and obtained a transfer of.the 
jadgment against B and A., who then fil- 
ed their bill for relief against it. T. shew- 
ed, that, although judgment had been ren- 
dered’ against him, his indorsement_ was, 
in fact a forgery, aud he claimed the 
amount. It was held, that the judgment 
against T. was conclusive of T..’s liability 
as between R.and him, but was notevi- 
dence as between him and B. ahd A., they 
not being parties nor privies, bot strangers. 
Brahan and Atwood v. Ragland et al. 247 
It was immaterial to B and A. whether 
the signature of T. was genuine or not, 
they having no equity againsthim. Jb. 
T., having satisfied the demand to R., was 
mn eqnity, entitled to collect it of B. and } 

1b, 
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23. Where one pays money, which another 
was equally bound to pay, and received 
an equal benefit, contribution will be al- 
lowed. ib. 

24. But between accommodation indorsers, the 
liability is according to the order of the in- 
dorsements, and no right to contribution 
exists, either at law or in equity. Tb. 

25. Where a judgment is assigned for valua- 
ble consideration, whether by purol, or in 
writing, equity will sustain the assign- 
ment. Ib. 

26. A. recovered damages of B. for slander ; 

B. brought a writ of error, pending which 

he made overtures to A. for compromise ; 

A. expressed himself willing to compro- 

mise, on payment of costs, and his attor- 

ney’s fees, and declared he never would 
appropriate to his own use, a cent of the 
damages; B. left the supposed amount 

of costs and fees with the clerk, and di- 

rected more to be paid, if demanded ; 

B. was prevented, by a fall from his 

horse, from prosecuting his writ of error; 

and A. obtained on certificate, an aflirm- 
ance of his judgment against B. Upon 
these —_ - is not entitled to relief in 

uity, from avy portion of A.’s judgment. 

Shi v. Miller’ © ey 280 

27. It is an appropriate office of Chancery, 
to force specific performance of agree- 
ment for the sale of realty.—Morgan et 
al. v. Morgan et al. 383 

28.;Prevention of litigation,‘under some cir- 
cumstances, forms a subject for Chancery 
jarisdiction.: as, where one person has a 
right which several persons may litigate 
in several actions. Tb. 

29. Where A. claims of B. specific perform- 
ance of a sale of land—C., D. and E., 
judgment creditors of B. may be made 
parties defendant to A.’s bill. Tb. 

30. And it is no. objection, in such ease, to the 
interference of Chancery, that the com- 
ate right, which be seeks to quiet, 

not been established at law ; much 

less can such an objection prevail, when 
. the right is one peculiarly proper for Chan- 
cery jurisdiction. . 

31. Privity of connexion between the defen- 

dants, is not necessat bills of peace. 

See = to land,2. 3. 4. a 
ssumpsit, 5. 10. . 

Fraud, 3. gt 


“4 . 


CITATION. — 


See Practiec, 12. 
Writ of Error, 3. 
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COMMISSIONERS. 
See IV, Paral evidence. 


CONSTITUTION. 

1. It was entirely competent for the legisla- 
ture to repeal the statute of the 15th De- 
cember, 1826; -conferring a military title 
and settling an annuity for life, on Samuel 
Dale, at any subsequent session, and the 
act of 21st December, 1823, repealing the 
same, as to the annuity, was not unconsti- 
tational.— Dale v. The Governor. 


CONSTRUCTION OF STATUTES. 

1. The statute of 1819, which provides, that 
the borrower may establish a defence of 
usury, by his own oath, in certain cases, 
does not extend to contracts made out of 
this State, by persons residing in other 
States.— Wilson v. Walker. 211 
2. Does the statute operate where the origi- 
nal parties to the contract are dead, equal- 
ly as if living—Quere? ib. 
3. The act of 1814, concerning attachments, 
relates to attachments issued by, and re- 
turnable before justices, and not to those 
returnable to courts,—Brown v. Massey. 
226 

4. The statute allowing amendments in pro- 
ceedings before justices, does not author- 
ise a change in the names of parties.— 
Friersonand Shortridge v. Blakesley. 267 
5. The act of 1819 does not divest the courts 
of law and equity in this State, ofa gene- 
ral superiatending control over the plead- 
ings.and proceedings of suitors therein ; 
they may set aside office judgments, whe- 
ther upon default or nonsuit, upon goed 
cause shewn at the succeeding term, even 
after such judgments have been perfected. 
Acre v. Ross, Adm’r, 288 
6.The authority conferred by statute, on 
judges of the county courts, to grant writs 
of certiorari, and supersedeas, is given on- 
PA for the purpose of removing a cause 
rom a juctice’s jurisdiction, that the par- 

ty complaining may have a trial de novo. 
ydv. Woodfin. 357 

7. And such authority to supersede execu- 
tion from their oWn courts, cannot be ex- 
tended to supersede, perpetually those is- 
sued by justices of the peace. Ib. 
8. The act of the 15th December, 1821, con- 
ferring a military title, and settling an an- 
nuity for life, on Samuel Dale, for servi- 
ces rendered and Josses sustained in the 
Creek war, a8 set forth in the preamble 
thereto, was an act of ordinary legislation, 
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and created no obligation or contract on the 
part of the State, ner vested any interest 
in the annuity until paid.—Dale v. The 
Governor. 387 
9. And even had such services and losses 
constituted an imperfect obligation, on the 
State, and had the s.atute of 1821, ripen- 
ed it into a perfect one, the plaintiff would 
still have been bound to estavlish them by 
proof, before he could recover. Ib. 


10. It was entirely competent for the legisla- 


ture to repeal said statute of tho 15th De- 
cember, 1821, at any subsequent session, 
and the act of the 3lst December, 1823, 
repealing the same, as to the annuity, was 
not unconstitutional. Ib. 
See Principal and surety, 8. 

Assumpsit, 1. 2. 

Chancery, &c. 2. 3. 4. 5. 

Indorser, 1. 2. 


CONVEYANCE. 

1. Where a lesse purchases the fee and ob- 
tains a conveyance, which is silent as to 
the rent, it operates an extinguishment of 
the rent, for the remainder of the term.— 
Martin, Bradly & Co. v. Searcy. 50 

. And the case is the same, where the ven- 
dor had himself, pending the lease, pur- 
chased the fee of the lessor, who was the 
original owner ; and with it, a note given 
by the lessee, for the rent, and afterwards 
sold the fee to the lessee. wb. 

3. Where a conveyance is made, to hinder 
er delay a creditor in the collection of his 
debt, it is vo:d as against the creditor, al- 
though on valuable consideration.—Boz- 
man et al. v. Draughan, Ex’or. 243 

. Adeed of conveyance of jand, executed 
by asheriff’s deputy, appointed without 
writing, in the name and under the seal of 
his principal, is valid.—M’ Gee vy. Eastis. 


Ms) 


— 


COSTS. 

. Ina suit by garnishment, judgment can- 
not be rendered against a garnishee for 
the costs of the original suit.— Witherspoon 
v. Barber. 335 

2. The certificate of the clerk, below, au- 

thenticating the record, is sufficient for 

this purpose, but the plaintiff cannot be 

allowed the costs of the record.— Thacker 

v. Myrick. _ 184 
See Security for costs. 


ee 


COURT. 
1. Acourt may lawfully alter or correct a 
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judgment during the samo term, when ren- 
dered,—Neal et al v. Caldwell. 134 
2. Courts have complete power over their 
own judgments and proceedings in term, 
during which they may alter or correct 
them; and whether they may set aside 
judgment by default, to receive other plea 
than one to the merits, is also matter of 
discretion.— Acre v. Ross, Adm’r. 288 
3. The act of 1819 does not divest the courts 
of law and equity in this State, of a gen- 
eral superintending control over the plead- 
ings and proceedings therein; they may 
set aside office jadgments, whether of de- 
fault or non-suit, upon good cause shewn 
at the succeeding term, even after such 
judgments have been perfected. 7 


I. COUNTY COURT. 

. The authority conferred by the statute on 
judges of the county courts, to grant writs 
of certiorari and supersedeas, is given only 
for the purpose of removing a cause from 
a justice’s jurisdiction, that the party com- 
plaining, may have a trial de novo.—Boyd 
v. Woodfin. 357 
2. And such authority to supersede execu- 
tions from their own courts, cannot be ex- 
tended to supersede perpetually, those is- 
sued by a justice of the peace. ib. 
3. If a decree or order be made unadvisedly 
by the county court, it will continue opera- 
tive, until vacated by a higher tribunal ; 
but it does not necessarily fellow, frem 
such order or decree being a record, that 
execution may issue to compel its satisfac- 
tion; this depending upon the extent of 
powers and manner of organization of the 
court rendering it.—Morrison, Adm’r v. 
Morrison. 444 


me 


Il. CIRCUIT COURT. 

1. The Circuit court has exclusive jurisdic- 
tion as to the sale of real property, levied 
on in virtue of executions, granted by a 
justice of the peace.—M’ Daniel v. _— 


2. Where a debt is under fifty dellars, but 


with the addition of interest it amounts to 
more than fifty dollars, the Circuit court 
has jurisdiction of the demand.—Hogan v. 
Odam and Oda. 58 


I1t) SUPREME COURT. 
. The Supreme court is not confined to a re- 
vision of the errors assigned, when the 
court below had no jurisdiction of the 
cause.—M”Daniel y. Moody. 314 


— 
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COVENANT. 

1. Assumpsit is not the proper remedy toen- 
force the liability of one who assings a spe- 
cialty by indursement under seal.—Som- 
mervile v. Stephenson & Johnson. 271 

2. Where A., under covenant, sold Iand to 
B. for a sum cercain, and B, agreed to pay 
one half thereof’ on the first day of Janu- 
ary thereafter, on or befure which day A. 
covenanted to give him possession, and 
the other half thereof on the subsequent 
January, at which time A. further cove- 
nanted to make B. valid titles.—Held, 
that these are mutual and independent co- 
venants. — Weaver, Adm’or v. a. 

61 

3. And, ina suit brought by A. after the 
time he was to make titles had elapsed, to 
recover. the purchase money of B. whois 
presumed to be ‘n possession, an aver- 
ment in the declaration, of A’s ability and 
readiness to convey is surplusage. ib. 

4.1o an action of coveriant a plea of pay- 
ment or of covenants performed, does not 
admit the deed, but the plaintiff must 
prove his cause of action, as if no plea, or 

__ negative pleas only were filed.— Bryant v. 

_ J. & T. Simpson. ‘ 


DAMAGES, 
1. The damages given in the affirmance of 
judgment in the Circuit or Supreme court, 
on interest till-paid.—Sanders and Fen- 
wick ¥. Rives. 109 
QA judgment in assumpsit wiil not be re- 
‘.wersed, because rendered in debt and da- 
mages, instead of damages only.— Malone 
& Co. v. Hathaway. 29 
3. Where damages were claimed in the writ 
bot the amount not stated in the declara- 
tion, the defect, being amendable, will be 
considered as amended, and judgment for 
the damages sustained.—Boddie v. Fly. 
182 


DEBT. 


1. The action of debt will lie upon a decree 
or order of the county court, directing a 
sam of money to be paid by an administra- 

“tor, which does not appear, from inspec- 
tion, to be void.—Morrison, Adm’or v. 
Morrison. 444 


DEBTOR AND CREDITOR. 


1.A debtor agreed with a creditor that a 
slave should be sold at a constable’s sale, 
and purchased by the creditor, that the 
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property might be redeemed, and when 
redeemed it should belong to the son, as a 
gift from his futher: Held. that the deli- 
very to the creditor, was a sufficient deliy- 
ery to the son, to constitute a valid gift by 
parol, and that when redeemed, the pro- 
perty belonged to the son.— Smith v. Wig- 
gins. 221 
That the father, having no interest, was 
a competent witness to establish the agree- 
ment in an action by the son against the 
creditor. wb. 
3. That a sufficient amount of hire received 
by the creditor, redeemed the slave under 
the contract. ib. 
4. Where a conveyance is made to hinder 
or delay a creditor in ‘the collection of his 
debt, it is void as against the creditor, al- 
though on valuable considération.—Boz- 
man et al vy. Draughan, Ez'r, 2.43 
5. {i a judgment creditor fail to 1¢ his 
lien on the defendants rty by suing 
out executions, returnable to snecessive 
terms, he cannot eomplain of anpther, 
more vigilant creditor, who, by an attach- 
ment, under circumstances. Warranting it, 
may acquire a preference,—Cary v. Greg. 
43: 


~ 


See Principal and surety, 1. 
Titles to land, 2. 3. 4. 


DECLARATION. 
See I, Pleading. 
Practice, 29. 


DELIVERY OF POSSESSION. 

1. A debtor agreed with a creditor, that a 
slave should be sold ata constable’s sale, 
and purchased by the creditor; that the 
property might be redeemed, and when 
redeemed, it should belong io the son, asa 
gift from his father:—Held, that the deli- 
very to the creditor was a suflicient delive- 
ry to the son, to constitute a valid gift by 
parol, and that, when redeemed, the prop- 
erty belonged to the son.—Smith v. Wig- 
gins. 221 

2. Delivery of possession to the purchaser of 
Jand, ia y took an act equivalent to regis- 
tration of the title deed, and should put 
every person upon the enquiry as to the ti- 
tle.—Morgan et al. v. Morganetal. 383 


DEMURRER. 
See Chancery, &c. 3. 
Practice, 5, 18. 22. 23. 24. 31. 
Appeal from Justice, 3. 
Anion 2. 
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DISCONTINUANCE. 

1. Where the indorsee of a note sues the 
maker and indorsor jointly, under the act 
of 1828, defining the liabiility of indorsers, 
if he discontinue as to the maker, he not 
being found, it is discontinuance as to both. 


Philips v. Jordan. 38 | 


ERROR. 

1. After a plea of the general issue, no ob- 
jection, reaching the venire facias, can be 
be made—therefore, the want of one is not 
error.—-State v. Williams. a 

2. It is nut error to refuse certiorari, when it 
is obvious that the object thereof cannot 
be thereby obtained. . wb. 

3. In setting a judgment by default, any 
time during the term in which it is ren- 
rendered, on good cause shewn, and per- 
mitting the defendant to plead the statute 
of limitations, there is no error.—JVilson 
v. Torbert. 296 

See III, Replication. 1. 2. 
Motion, 1. 
Judgment, 7. 
Executors and Administrators, 7. 
Practice, 9. 


EVIDENCE. 
I. Records. 
Il. Public Writings, not records. 
ILI. Written Evidence. 
IV. Parol Evidence. 
V. Proof in particular issues. 
VI. Competency of witness. 
VIL. Admissibility. , . 
VILL. Legal Presumption. 


I. RECORDS. 

1. A copy of a contract for the sale of land, 
certified by the Secretary of the Treasury, 
under hia hand and the seal of the depart- 
ment, as being a true copy from the re- 
cords of his office, is admissible as evi- 
dence.—Jinkins v. Noel. 60 

2. And it is not sufficient cause of reversal, 
tha: the original and copy were both given 
in evidence to the jury; both being simi- 
lar, the introduction of the copy could do 
no injury. wb. 

3. Tn an action against a bank, the return of 
a sheriff shewing that he served process 
on the cashier, without proof that such 
person was the cashier, is insufficient — 
St. John v. Tombeckbee Bank. 146 

4. The return of the sheriff is not sufficient 
evidence of such fact. } 

5. Copies of field notes of the surveys of the 


64 





public lands, transmitted by the surveyor 
general to the several land offices in the 
districts where the lands are suld, are not 
admissible, as evidence.—Hammner v. Ed- 
dins. ; 192 
6. A statute of another State may be proved 
by an exemplification under the great seal 
of the State.— Wilson v. Walker. 211 
7. The seal should be affixed by the pe. son.to 
whom the custody or use of it has been le- 
gally confided, expressive of the object for 
which it is used. ib. 
See Certificate, 4. 
Authentication, 1. 2. 


II. PUBLIC WRITINGS NOT RE- 
CORDS. 


Ill. WRITTEN EVIDENCE. 

1. The certifiéate of the clerk of the Su- 
— court, transmitted to the court be- 
ow, certifying the reversal of a judgment- 
of the Circuit court, is- not sufficient evi- 
dence to prove an averment ina plea that 
a judgment has been reversed. A trans- 
cript of the proceedings in the supreme 
court, duly certified must be produced.— 
Draughan v. Tombeckbee Bank. 54 
2. Where a plaintiff relies on documentary 
proof of title, a complete title must be 
shewn, and if a material link be wanting 
his documentary proof should be exclud- 
ed from the jury.—Jinkins v. Noel. 60 
3. Where the sheriff gives an official receipt 
to the defendant, it i. good evidence of 
payment, though he fuil to make return of 
it, and-although a writ of error be sued out 
before the amount is paid over to the plain- 
tiff.—Sanders and Fenwick v. Rives. 109 


IV, PAROL EVIDENCE. 

1. The statements of an agent, made sub- 
sequently to the contract, are not evidence 
against the principal: He must be exam- 
ined as a witness.—Betts v. Huntsv. Bk. 18 

2 Where a note has been executed, payable 
to certain commissioners, parol evidence 
is admissible to shew, that the plaintiffs 
were the persons to whom the promise 
was made, and it is not necessary to pro- 
duce the minutes of the company for 
whom the commissioners act, to shew 
that they are duly elected such commis- 

sioners, where no fraud is alleged.—Mun- 
dine v. Crenshaw. 

3. Where a written instrament has, by the 
application of a proper rule of legal con- 
struction, a definite and particular mean- 
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ing, pees evidence is inadmissible to vary 

or add to it.—Duff v. Iry. 

4. In assumpsit, payment, although made af- 
ter suit brought, may be given in evidence, 
under the genera! issue plea, to reduce the 
damages.—M' Millian v. Wallace. 185 

5. Where a written contract is not ambigu- 
ous in its terms, and there is no fraud, mis- 
take. nor other sufficient cause of exception, 
it cannot be varied, explained, or added to, 

by parol evidence.— Barringer & Rhodes 
v. Sneed. 201 
6. Parol evidence of an agreement at the 
time of assigning a bond. that the obligor 
should be indulged two years, is not admis- 
sible, in excuse of ordinary diligence.— 
Sommerville v. Stephenson & Johnson. 271 
7. In an action for the negligence of the de- 
fendant, it may be shewn in defence, that 
the injury was the resylt of negligence al- 
so,on the part of the plaintiff. —Bethea v. 
Taylor. 482 


V. PROOF IN PARTICULAR ISSUES, 
1. No previous conviction is necessary to re- 
cover the penalty given by the statute of 
1811, for marking unmarked hogs, &c.; 
proof of the commission of the offence up- 
on the tuial is sufficient.—Reigh v. -— 
10 
2. The delivery of an execution to the she:- 
iff, may be proved by a memorandum, on 
the execution docket, and the oath of 
the clerk, that it was delivered in conform- 
ity thereto, without the production of the 
writ, or notice to produce it.— Neale et al. v. 
Caldvell. 134 
3. The court will presume the proper evi- 
dence was given in the court below, unless 
the bill of exceptions shows the reverse. 
ib. 
4. Where a plaintiff fails in proving a spe- 
cial contract, as laid, but proves the per- 
formance of one different, be may stil! re- 
cover, under the common counts in cer- 
tain cases.—M’ Millian v. Wallace. 185 
5. The cefiificate of the clerk of the Su- 
reme court, transmilted to the court be- 
ow, certifying the reversal of a judgment 
of the Circuit court, is not sufficient evi- 
dence to prove an averment in a plea that 
a judgment has been reversed. Atrans- 
cript of the proceedings in the Supreme 
court, duly certified mast be produced.— 
Draughan v. Tombeckbee Bank. * 54 
ee Scieri facias, 1. 
* IV, Parol Evidence, 5. 
. Executors and Administrators, 6. 
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See Indorser, 11. 
II, Pleas 4. 
Construction of statutes, 9. 


VI. COMPETENCY OF WITNESS. 
1. The father, having no interest, is a com- 
petent witness to establish the agreement 
in an action by the son against the credit- 
or.—Smith v. Wiggins. 221 


Vil. ADMISSIBILITY. 

1. A certified copy of a deed of. conveyance 
is not admissible evidence, without first 
satisfactorily accounting for the absence 
of the original.—Sommervile v. Stephenson 
& Johnson. 271 

2. A copy of a contract for the sale of lands, 
certified by the Secretary of the Treasury, 
under his hand, and the seal of the depart- 
ment, as being atrue copy from the records 
of his office: is admissible as evidence.— 
Jinkins v. Noel. 

3 Evidence of a parol agreement to extend 
the day of payment of a promissery note, 
when made after the making of the note, 
is admissible —Ferguson v. Hill. 485 

See Authentication, 1. 2. 
Records, 2. 
Parol Evidence, 6. 
Indorser, 11. 


VIII. LEGAL PRESUMPTION. 

1. The common law will be presumed to go- 
vern in our sister States, unless the contra- 
ry be shewn.— Goodman v. Griffin. 160 

See Venue, J. 
V. Proof in particular issues, 3. 


EXECUTION. 

1. Where a term is permitted to elapse be- 
tween the terms, to which an original 
and alias execution are returnable, the is- 
suance of a ca sa to the intervening term, 
will not continue a lien on property creat- 
ed by the former execution.—- Cary v. Gregg. 

2. A plaintiff miay sue out an alias fi fa. 
withont obstructing his right to aca. sa. 
daring the time the former may be in the 
hands of the officer. ab. 

See Construction of statutes, 6. 
V, Proof in particular issues, 3. 
County court, 3. 


EXECUTORS & ADMINISTRATORS- 
1. Where there are. two executors, to make 
them parties defendant to a cause, process 
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must be served on both.—Jones’ Ex’ors v. 
Wilkinson. 44 
2.Toa suit brought by,an administrator, 
the defendant may plead, as a set-off, a 
demand due by the intestate, at the time 
of his death, although the estate bas been 
declared insolvent.—Perrine v. Warren, 
Adm'r. 151 
3. ‘The statute of limitations does not com- 
mence running, antil some one is entitled 
to sue or be sued. Therefore, in trover, 
it does nut commence running against an 
adminis:rator, until administration is gran- 
ted, where the defendant acquired the 
property after the death of the intestate. 
Johnson, Adm’r v. Wren. 172 
4. Where a defendant dies after judgment 
to prosecute a writ of error against his re- 
presentatives,the proper remedy is to apply 
to this court for a certiorari, to bring up 
the record, and for a scieri facias against 
his administrators to make them defend- 
ants.—Seroull v. Bates’ Adm’rs. 199 
5. An executor cannot, in a second action, 
by the same plaintiff who had in the for- 
mer action, obtained a judgment by de- 
fault against him, plead the insolvency of 
his testator’s estate, under the statute, his 
personal liability being fixed by the first. 
Garrow v. Emanuel. 285 
6. Presentment of a claim to one of two re- 
presentatives is notice to both; and, on 
trial, proof is admissible, that the plain- 
tiff’s account was presented to the delen- 
dant’s co-administratrix, in her life-time.- 
Acre v. Ross, Adm’r. 3 
5. Where letters of administration were 
granted on the 15th of May, 1824, and 
the advertisement thereof, which was con- 
tinued the proper length of time in a pnb- 
lic newspaper, stated that they were 
granted on the 17th instant, the advertise- 
ment itself being dated May 25th, omit- 
ting the year, which was proved, extrane- 
ously, to be 1824, it was charged, that 
the inisstatement was an immaterial one: 
Held, that, in this there was no error.— 
Acre v. Ross, Adm’r. 288 


8, Executors here are not entitled to exercise 
any power as such, other than collecting 
and taking care of the estate, until they 
have given bond, and taken the oath pre- 
scribed.—Cleveland et al. Ex’rs v. Chand- 
ler, 489 

See II, Pleas, 1. 3 
Limitation of actions, 2. 3. 
Practice, 11. 








FACTOR. 


1. A. received cotton of B., made an ad- 
vance on it, and agreed to ship it to New 
Orleans or New York, and have it sold 
for the best price it would bring; A. to 
have the entire control of it, and the pro- 
ceeds to be applied to refund the advance. 
In New Orleans; when there, it would 
have produced enowgh to pay the debt.— 
A.did not sell it there, but re-shipped it to 
New York, where it produced less: Held, 
that A. was not bound for the loss, having 
acted fairly,—Betts v. Hnntsville Bank. 18 

See Agent, 1. 


FRAUD. 


. The possession of land continuing in the 
possession of the vendor, does not create 
the same presumption of fraud, as in the 
case of chattels.— Pauling v. Sturgus et al. 

9 


~ 


cS) 


. As to what circumstances will render a 
sale of land fraudulent, Quere ? Ib 
3. Great inadequacy of price, though not of 
itself, sufficient evidence of fraud, in equi- 
ty, yet; when coupled with other circum- 
stances, is strongly indicative of it.—Boz- 
man et al. v. Draughan, Ex’r. 


FRENCH EMIGRANTS. 
See Assignment. 


GARNISHEE. 


. On an attachment against a non-resident, 
a garnishee failed to auswer at the return 
term, and no proceedings were then had 
ag to him, but an order of publication was 
made as to the defendant.in attachment. 
At the next term, a judgment by default 
mist was taken against the garnishee: 
held, that this was regular, and that there 
was ra discontinuance as to the garnishee. 
Robinson and Davenport v. Starr. 90. 

. A proceeding by garnishment is a suit, 
and a justice cannot rendér judgment 
therein, against the garnishee, for a sum 
beyond his jurisdiction, although it may 
be founded on several judgments against 
the origiaal defendant.— Witherspoon v. 
Barber. 335 

, And although one answer of a garnishee 
may authorise more than one judgment, 
yet it would be extremely irregular if not 
erroneous to render but one, to satisfy se 
veral executions against the defendant.— 


we 
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4. In a suit by garnishment, judgment can- 
not be rendered against the garnishee, for 
the costs of the oviginal suit. ab. 

See Attachment, 3. 


GIFT. 
See Debtor and Creditor, 1. 


J 


1. A gin-house, the running gear thereof and 
a packing-screw, are tixtures inseparable 
from the realty, and pass with the free- 
hold.—M’ Daniel v. Moody. 314 


HIRE. 
See Debtor and Creditor. 


HUSBAND AND WIFE. 

1. The husband’s representative is not enti- 
tled to the personal property of the wife, 
unless reduced to possession by the hus- 
band, during the coverture. — Johnson, 
Adm’r v. Wren. 172 

2. And such possession must be the posses- 
sion of the hasband ; his possession, as 
agent or trustee for another, is insufficient. 


3. To entitle a husband to the personal pro- 
tty of his wife, he must have reduced 

it into possession during the coverture 
v. Clifton. 375 
4. And such | gepsaenee must be a possession 
as husband; a possession as administrator 





in right of his wife, is insufficient. wb. 


INDICTMENT. 

1. A person who steals property in a sister 
State, and brings it here, is liable to be in- 
dicted under the laws of our State.— The 
State v. 123 

2. And the statate providing for the panish- 
ment of such offence here, is not uncon- 
stitational. ab. 

3. The indictment, under that statute, must 
charge that the possession of the propert 
in this State was felonious. ib. 

4. In an indictment nothing can be taken b 
intendment. ib. 


INDORSE MENT. 
See Writ. 


INDORSER. 
1. In an action against the indorser of a pro- 
missory note under the statute of 1812, 
jadgment by default final may be render- 
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2. Where the indorsee of a note sues the 
maker and indorser jointly, under the act 
of 1828, defining the liability of indorsers, 
if he discontinue as to the maker, he not 
being found, it is a discontinuance as to 
both.— Philips v. Jordan. 38 

3. B. and A. signed, as indorsers, under the 
name of T, whose name was there before, 
the paper being blank. It wasafterwards fil- 
led asa note, payable to B. and A.; the in 
dorsements were filled, making them first 
indorsers, and T. as second. R.., the hol- 
der, obtained judgment, at law, against 
each, as indorsers; T’. satisfied to R. the 








| demand, and obtained a transfer of the 


judgment against B and A., who then fil- 
ed their bill forrelief against it. T. shew- 
ed. that, although judgment had been ren- 
dered against him, his indorsement was, 
in fact, a forgery, and he claimed the 
ameunt: It was held, that the judgment 
against T. was conclusive of T.’s liability 
as between R. and him, but was not evi- 
dence as between him and 8B. and A., they 
not being parties nor privies, but strangers. 
Brahan and Atwood v. Ragland et al. 247 

. It was immaterial to B. and A. whether 
the signature of T. was genuine or net, 
they having no eqnity agatast him. ib. 
. The liability of B. and A was as first in- 
dorsers. ib. 
. Where one pays money which another 
was equally bound to pay, and received an 
equal benefit, contribution will be allowed. 
we ab. 

7. But betweeen accommodation indorsers, 
the liability is according to the order of the 
indorsements, and no right to contribution 
exists, either at law or in equity. ib. 


Semble—that a blank indorsement is an 
authority to fill a bill or note, for such an 
amount asthe holder thinks proper. — ab. 
. Where the indorser of a promissory note 
holds himself liable to the indorsee, “should 
the maker fail,”’ this is a ditferent con- 
tract from a general indorsement, and 
must be specially declared on.— Davis & 
Co. v. Campbell. 319 
The word * fail,” in such indorsement is 
is of larger import than “ refuse,” and is 
equivalent to inability or insolvency of the 
principal, and such fact must be shewn by 
the indorsee, as ascertained by suit or oth- 
erwise. tb. 
. And proof of the indorser’s subsequent 
promise to pay is inadmissible, the decla- 
ration not being adapted to such a state of 


ao oo 


© 
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ed without a jury.— Malone & Co. v. Hath- 
away. 29 


fact. ib. 
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12. Where, under the statute of 1823, maker 
and indorser are joined in the same action, 
and the maker appears and continues the 
suit as to him, and there is jadgment by 
default against the indorser, this judg- 
ment cannot be rendered final.—Chap- 
man v. Arrington . 430 

13. But judgment by default fina!, may, un- 
der the statute of 1812, be rendered against 


the indorser, without the intervention of 


a jury. tb. 
INJUNCTION. 
See Chancery, &c. 1. 3. 4. 16. 


INSOLVENCY. 
See Executors and Administrators. 5. 


INSOLVENT DEBTOR. 
See Debtor and Creditor. 


INSOLVENT ESTATE. 
See Executors and Administrators, 2. 
Practice, 25. 


INTEREST. 

1. The damages given on the affirmance of 
judgment, in the circuit or supreme court, 
bear interest till paid.—Sanders & Fenwick 
v. Rives. 109 

2. Ona note payable at a future day, with 
interest from the date, if not punctu- 
aliy paid, jadgment may be properly ren- 
dered for the principal, with interest from 
matority.—Boddie v. Ely. 182 

See I, Declaration, 4. 5. 


JUDGMENT. 

1. Judgment by default final may be render 
ed against an indorser, without a jury.— 
Malone & Co. v. Hathaway. 29 

2. A judgment in assumpsit, will not be re- 
versed, because rendered as for debtand da- 
mages, instead of damages only. wb. 

3. Where a judgment is improper, but pro- 
daces the proper result, it should not be 
reversed.—Philips v. Jordan. 

4. Jadgment of affirmance may be rendered 
in this court on certificate, in cases of ap- 
peal, as well of writs of error.— Adams v. 

dams. 57 

5. Under the act of 1811, making it penal to 
mark unmarked cattle, &c.; a judgment 
fina! on demurrer cannot be rendered; the 
penalty can be recovered only on atrial on 
the merits, on proof or confession of the 

guiltofthe defendant.-Reagh v, Spann.190 
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6- Under the act of 1319, a jadgment on mo- 
tion may be had against the sureties of a 
sheriff, on notice to the sheriff alone.— 
Neal et al. v. Caldwell. 134 

. Where the court below has erred, but the 
record shews, ihat, on another ground the 
plaintiif is not entitled to recover, the 
court will not reverse a judgment obtain- 
ed by the defendant beluw.—Johnson, Ad. 
v. Wren. 172 

. Ona note payable at a future day, with in- 
terest from the date, if not punctually paid, 
judgment may be preperly readered for 
the principal, with interest from maturity. 
Boddie v. Ely. 182. 

9. Where damages were claimed in the writ; 
but the amount not stated in the declara- 
ation, the defect being amendable, will be 
considered as amended, and judgment for 
the damages sustained. . ib. 

. Where an error was committed in the 
court below, but the appellant has suffer- 
ed no injury thereby, the judgment will 
not be reversed.—M’ Millian v. Wallace. 

- Io trials of title, the parties are entitled 
to a jury of free-holders, but that right 
must be claimed in the court below, and 
it is not sufficient to reverse the judgment, 
that the record does not shew that the ju- 
rors were such —Humner v. Eddins 1492 


~ 
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12. And the judgment though informal, if it 


1 


adjudges to the plaintiff the damages found 
by the jury, and a writ of possession for 
the land is sufficient. ib. 
3. Where a judgment is assigned for a valu- 
able consideration, whether by parol or 
in writing, equity will sustain the as- 
signment.—Brahan § Atwood v. Ragland 
et al. 247 


14. A judgment by default against an execu- 


tor and return of execution, ‘* no property 
found,” are conclusive evidence of a de- 
vastavit, 10 the amount of the judgment 
in a second action by the same plaintiff 
against him, in his individual capacity, 
suggesting a devastavit.— Garrow v. Ema- 


nuel. 285 


15. Although pleas are on file, judgment of * 


1 





7) 


nil dicit may be rendered, and such judg- 
ment authorises the presumption that the 
defendant was present by himself or coun- 
sel, and did not attempt ro sustain his pleas. 
Bryant vy. J. & T. Simpson, surv. part's. 339 
. Where, under the statate of 1818, maker 
and indorser are joined. in the same ac- 
tion, and the maker appears and continues 
the case as to him, and there is judgment 
by default against the indorser, this, judg- 
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— cannot be rendered final.—Chapman 
Arrington. 4380 

17. Bat judg rmeat by default final, may, un- 
der the act of 1312. be rendered against 
an indorser, withont the intervention of a 


jury. 7 id. 
18. Where a party agrees that an aword shall 
be entered the judgment of the court, yet 


the summary remedy of a judgment upon 
motion, eannot be given against hin. —Da- 


vis v. M’ Connell. 492 | 
See Principal and surety, 6. 
Damages, 1. | 
Court, 1. | 
Sheriff, 5. 
Garnishee, 2. 3. A. 
Practice, 22. 
Jury, 6. 
Justice of the Peace, 4. 
JUDGMENT BY DEFAULT. 
See Judament, 1.14. 16. 17. 
Practiee, 15. 16. 19. 
| 
' 
JURISDICTION. 


1. Where a debt is ander fifty dollars, but | 
with the addition of interest, it amounts to | 
more than fifty do!lars, the Cireuit court | 
has jurisdiction of the demand.—Hogaa v. 
Odam & Odum. 53 

See Justice of the peace, 2. 4. 
Chancery, 7. 12. 


JURY. 

1. In detinue the jury are to determine the 
value of the property, and where it was 
not proven to sustain their verdict, it was 
held, they might lawfully have drawn the 
inference from proof of the price of the 
hire. —Smith v. Wiggins. 221 

9. After verdict. in cruninal cases, it is pre- 
sumable that the names of the jurors, spe- 
cified in the venire facias, have beeu drawn 
according to law, particularly when the 
writ expresses that they were ‘ good and 
lawful jurors. duly appointed as the stat- 
ute requires.’’—State v. Williams. 454 

3. It is not necessary that the return of the 
venire facias should be technigally stated 
in the record; if it appear that the writ 
issued and that the grand Jury was com- 
posed of persons named in the writ, it 
will be presumed they are the same, and 
it is immaterial whether they were sum- 
moned or not. wb. 


4. In a capital case, it is not ground of per- 
emptory challenge of a juror, that he has 
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formed, upon common report, and expres. 
ed an opinion of the guilt of the prisoner, 
if the juror believes that such opinion 
would have no influence in the formation 
of his verdict, should the evidence on the 
trial be diiferent from the report of the 
facts. ab. 
After a juror is accepted and sworn, the 
court cannot discharge bim from the pan- 
el, without the consent of the prisoner, for 
any cause tn esse at the time he was sworn 
although the cause may have been dis- 
covered after he was empannelled. ib. 
6. And where a juror is so erroneously dis- 
charged, and the prisoner is convicted. a 
reversal of the judgment does not dis- 
charge him from a second trial. ib. 
See Judgment, 1 11. 


JUSTICE OF THE PEACE. 


1. A Justice of the peace may give judg- 
ment for the penalty of twenty dollars, 
under the act of ISI1, against any one 
guilty of marking with his own own mark; 
any unmarked hog, &c. without the con- 
sentof the owner.—Reagh v. Spann 100 

2. And it is no objection to the jurisdiction 
of the Justice, that his court is not provi- 
ded witha jury, the offence being merely 
penal, and not criminal. ib. 

3. Where real property is levied on by an 
attachment, issued by Justice of the peace, 
and is claimed by a third person, the Jus- 
tice cannot award a renire facias to try the 
title. —M’ Daniel v. Moody. 314 

4. Where a Justice of the peace renders a 
judgment for an amount over fifty dollars, 
it is void ; and the court to which the case 

is removed by certiorari, cannot take cog- 
nizance thereol, fur want of jurisdietion in 
the Justice. 

See Garnishee, 2.3. 4. 
County Court, 1. 


LAND. 

1. The allotment; of Iend made to the 
French emigrants, under the act of Con- 
gress, passed the 3d of March, 1817, for 
encouing the cultivatioa of the vine and 
olive, may be assigned by the grantees, 
as well before as a ter performance of the 
conditions of cultivatien required by go- 
vernment.—Jinkins v. Noel. € 

See Authentication, 1. 


LARCENY. 
See Indictment,. 1. 








3. Whether the statute of limitations, where 


2. And where the declaration on such note 
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LESSOR AND LESSEE. 


1. Where a lesse purchases the fee, and ob- 


tains a conveyance which is silent as to | 


the rent, it operates as an extinguishment 
of the rent. for the remainder of the term. 
Martin, Eradly & Co. ¥. Searcy. 50 
9. And the case is the same, where the ven- 
dor had, himself, pending the lease, pur- 
. chased the fee of the lessor. wao was the 
original owner, and with it, a note given 
by ‘the lessee for the rent, and afterwards 
sold the fee to the lessee. tb. 


LIEN. 


1. A lien is created on property taken in 
virtue of an attachment, which the right 
to replevy cannot impair, fit be not done 
by giving special bail.—Cary v. Gregg. 

433 
See Debtor and Creditor, 5. 


LIMITATION OF ACTIONS 


1. Where the statute of limitations commen- 


ces running, the death of neither party im- 
pedes its operations.—Johnson, Adm’r. v. 
Wren. 172 


9. Bat it does not commence running until 


some one is entitled to sue or be sued.— 
Therefore, in trover, the statute does nol 
commence running against an administra- 
tor, until administration is granted, where 
the defeadant acquired the property after 
the death of the intestaie. ab. 


pleaded by an executor or administrator, 
will not be received more favorably than 
in other cases, Semble.—Acre v. Ross, Ad. 


288 


See Practice, 19. 





LOST NOTE. 


! 
| 
1. An action at Jaw may be maintained on a | 


*note payable to order. which is lost, where « 
it does not appear to have been negotiated 
or indorsed. — Chaudron v. Hunt & Norris. 

2 
ol | 
1 





avers its execution, tts contents and its loss, 
and that it is still dae the plaintiff, it is sufhi- 
cient. It need not aver, that it was not in- 
dorsed when lost, nor whether Jost before 
or after due. ib. 





MILITARY TITLE — | 
See Annuity, 1 


io 
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MOTION. 
1. A motion to strike out a plea is addressed 
to the discretion of the court, and its refu- 
sal is not revisable on error.—Joknson, 
Adm’r v. Wren. 172 
Motions to set aside office judgment; dur- 
ing the term in which they are perfected, 
are aderessed tothe sound discretion of 
the court, from whieh there is no appeal. 
Acre v. Ress, Adim’r. 288 

See Writ of Error, 1. 2. 

Sherifjs’ Securities, 1. 


NONSUIT. 


1. Whether the court can order a non-suit, 


Quere.—Philips v. Jordan. 38 


NOTICE. 
See Sheriffs’ sccuritics, 1. 
Execuiors and Administrators, 6. 
Titles io Land, 3. 4. 
II.: Pleas. 1. 2. 5. 
Principal and surcty, 3. 
Vendor and Purchaser, 4. 5. 6. 


OFFICE FOUND 


fee Alien, 1. 


PARTNERSHIP. 


1. In assompsit against partners, under the 


common counts, P roof of a promise by one 
in the firm name, is not sufficient: there 
must be a joint promise proved, or proof 
of ihe existence of the partnership.—Find- 
lay & Buckhannon v. Sterenson 48 


2. Ti is not nee essary, in such case, for a de- 


fendant to deny the partnership by plea in 
abatement. ib. 


5. After the dissolution of a firm, the declar- 


ation of a defendant that his ec-defendant 
was a partner and jointly bound with him, 
is no ev idence.—Barringer and Rhodes v. 
Sneed. 201 


4. The rule is well settled, that the admis- 


sions of a partner, after a dissulution bind 
‘himself only. 


i 
5. One partner, after dissolution of the firm, 


— 


cannot, without express auth lority. create 
or revive’ debt against his late partner.— 
Wilson vy. Torbert. 296 


PAYMENT. 

. Where, pending a writ of error, money is 
deposited with the sheriff, (whe holds an 
execution,)‘o he applied to the satisfac- 
tion of a judgment in case of affirmance, 
it is not a payment—it is at the risk of the 








payor.—Sanders and Fenwicl: v. Rives. 109 
2. Payment of part of the purchase money 
is.not, of itself, a sufficient part perform- 
ance to enable the vendor to enforce a | 
perol contract for the sale.of land, and | 
recover at law, the remainder of the pur- | 
z chase money.— Meridith v. Naish. 207 | 
See Il, Written Evidence, 3. 
IV, Parol Evidence, 4. 


PENALTY. 


Sce Justice of the peace, 1. 


1, Declaration. 
Il, Plea. 
III, Replreation. 


| 
| 
PLEADING. | 
IV, Issue. | 


I. DECLARATION. 


| 

1. In trespass to try titles, the declaration or | 
verdict must ascertain with reasonable 
accuracy and to common intent, the pre- 
cise tract or lot recovered; but serupu- 
lous accuracy of description is not neces- 
sary.—Jinkins v. Noel. 60) 
2. In the appellate court the declaration ha- 
ving omitted te aver thatthe hog was mark- 
ed in the mark uf the defendant, the omis- 
sion is fatal, and is not cured by reference to 
the warrant.—Reagh v. Spann. 100 
3. Though in this case no declaration was 
necessary, the plaintiff having undertak- 
en to file one, he must be governed by 
the rules of pleading, this being a penal 
action, more strictness is observed than in 
other cases. ub. 
4-In debt ona note payable at a future 
day, with interest from the date, if not 
punctually paid, though the interest be 
demanded in the declaration from the date, 
yet, it not being demanded as a part of the 
debt itself, the declaration is sufficient.— 
-Beddie v. Ely. 1n2 
5. A declaration founded oa an instrument, 
for the payment of a sum certain, togeth- 
er with costs of suit and interest, the 
amount of which is not specified in the 
instrument nor averred in the declaration, 
“will authorise the recovery of the sum 
certain, and interest thereon.—Bryant v. 
J.and T. Simpson, surviving partners. 339 
€. Ina suit brought by A. afterthe time when 
he was te make title to B. had elapsed, to 
recover the purchase money of B., who 
is presumed to be in possession, an aver- 
meat in the declavation, of A’s ability and 
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readiness to pay is surplusage.—IVeaver, 
Adw’r vy. Childress. 361 
7. In declaring on a contract, it must be set 
out literally, or described according to its 
,Jegal effect: in the latter mode, a substan- 
tial variance in the proof is fatal.—Davis 
& Co. v. Campbell. 319 
Sce Lost Note, 1. 
Covenant, 3. 
Dameeges, 3. 
Indorser, 9. 


II, PLEAS. 

1, Toa suit brought by an administrator the 
defendant may plead, as a set-off, a de- 
mand due by the intestate, at the time of 
his death, although the estate has been 
declared insolyvent.—Perrine vy. Warren, 
Adm’r. 151 

2. The same strictness, either as to form or 
substance, essential to a specjal plea, is 
not necessary to a notice of set-off; it is 
sufticient if it describe the demand intend- 
ed to be set off, with reasonable certainty. 

th. 

3. In detinue against one sued individually, 
it is no defence that the defendant is an 
administrator, and that, the conversion 
was by him only as such, and jointly with 
a co-administrator, who is not sued.— 
Smith v. Wiggins. 221 

4. In an action of covenant, a plea of pay- 
ment or of covenants performed, does not 
admit the deed. but the plaintiff must 
prove his cause of action, as if no plea, 
or negative pleas only were filed.—Bry- 
ant vy. J. and T. Simpson, surviving gart- 
ners. 339 

5. In an action on an assigned bond, it is not 
a good plea for the obligor, that the as- 
signment was extorted from the obligee, 
by threats of a prosecution for felony, not- 
withstanding the former was notified by 
the latter of the fraud, and required not 
to pay the coutents of the bond to the as- 
signee.— M’ Causland v. Drake. 344 

6. A., holding a bond on B., placed it for 
collection in the hands of C., an attorney 
at law—the attorney, being indebted to 
D., in conjunction with the latter, prevail- 
ed with B., in consideration of a surren- 
der to him of his bond, to A., and a — 
ise from them that tle attoruey would sat- 
isfv A. therefor, to execute a bond to said 

LD. for the amount of, and in discharge of, 

his bondto A. D. brought suit ou the last 

mentioned bond againsi B., who pleaded 
the foregoing facts, and, in addition, that 










































eT, 
361 
set 
its 
in- 
rts 
19 





1. In aseampeit against an, indorser, jods- 


2. Judgment of affirmance may be ronder- 
ed in this court on certificate, in cases of 
appeal us well as ef writs of error.—Ad- 
ams v. Adams. 57 
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©. thé attorney, not having paid A. the 
first mefitioned bond, A. had brought suit 
‘thereon against Bs Held, that this was 
vot a sufficient plew of failure of conside- 
ration.—Craig v. Blow. 443 
7. And a plea that ©, and D.>to déeceive und 
deftaud B., falsely and frandulently re- 
presented. to him that was authorised 
to surrender aud cantel the bond due to A, 
and to discharge B. from fiabilivy therean, 


3. A court may alter or correct a judgment 
daring the same term when rendered.— 
Neal et.al. yv- Caldwell. 134 

4. A mytion to'strike out a plea is addressed 

to the dizeretion of the court, and its refu- 

sal is not revisable On error.—Johnson, Ad. 

v. Wren. 172 

The coart. may, in ils discretion, if the 

plea is manifestly bad, strike it out, or pat 

the’ purty to his demurrer; but, unless ob- 


o 





_ and that, in cotisideration B. would exe- 
cute said bond to D., to secure the debt | 
due from C. » D., he (€.) would surren- | 
der said bond due A: to B., and thereby 
discharge him. from all] liability thereon ; 
and that said B., giving faith to said false 
and fraudulent representations, and, in | 
consideration theteof, executed said bond | 
to D.—is not a good special plea of fraud. 

See Verdict, 1. ab. 
Bond, 6. 
Executors and Administrators, 2. 5. 


Itt. REPLICATION. 

1. A party who has replied to a plea cannot 
assign for error, that the court refused to 
strike it ont—the objection is waived.— | 
Johnson, Alm’rv. Wren. 172 | 

2. Upon overraliag a demarrer toa plea and | 
giving leave to the plaintiff to ‘reply, it is | 
not error that tle coart below did not re- 
quire the demurrep th ‘be withdrawn be- | 
before the replication wes fired: the reply 
ix verbal withdeaWal of the demurrer.— 
Craig v. Blow. 448 

See Ver'lict... 
Pracice,; 17. 


IV. ISSUE. 

1. To a nleathe plaintif ceplied. and issue 
was jomed atan afer term 3 while the js- 
sue’ Wat helbre the jory, but before their 
retirensont the court allowed the plaintiff 
to withdraw his replication, and to demar 
to the plew: Held, that the court might 
exercise such iscretion.—Brownv. Mas- 
yee Practice; 18. 24. 27, 
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ment hy defialt"final may be rendered 


without a jury.~Malone & Co. v. Huthaway. 
‘29 








65 


viously deficient, the proper mode is to de- 
mur. ib. 
6. 1t is only the plaintiff in error who can 
file the record in this court-— Thacker v. 
Myrick. 184 
7. I he omit to do so, the defandant can have 
the judgment affirmed on certificate. « a. 


8. The certificate, authenticating the record 
is sufficient for. this purpose; bat he can- 
not be allowed Ure costs of the record. 4b. 

9. Where an-error was committed in the 
court below, but the appellant dias ‘sus- 
tamed no iujory thereby, the ‘judgment 
will not be reversed —M Millian vs Wal- 
lace. 135 

10. After appearance and plea to the deelara- 
tion, no objection can be taken to any de- 
fect in the writ.—-Hamner v. Eddins. 192 

1]. Where a defendant dies, afier judgment 
to prusecate a writ of error agaiust hig re- 
Presentatives, the proper course: is lo ap- 
ply to this court for a certioraré, to bring 
up the record, and for a seire facias, a- 
gainst his administrators, to make them 
defendants.—Sewall v. Bates’ Adm'rs. 199 

12. Afier appearance, the appellee cannot 
claim Aacdisimessal of the writ of error, for 
want of a citutiun. — Naylor y. Philips. 

210 


13. To an ori-rinal attachment, the defendant 
may plead in abatement, traversing the 
grounds of complaint relied on for, the ig. 
suance of the attachmeént.—Breten v. Mas- 
$ 

: Toa plea the plaintiff replied, and issue 

was. joined at an afierterm; and while 

the issoe was before the jury, but before 
their retirement, the é¢ourt allowed the 
plaintiff to withdraw his «replication, and 
to demur to the pleas Held, that the court 
might exercise such discreiton—Brown v. 


— 
a 


Massey. 

15. Where the plaintiff fails to declare, with- 
in the time prescribed, the defendant is 
entitled to jadgment of non , unless 
the former shew good cause against ji.— 
M’ Crory v. Boyd. 

16. Refusal by the court below to non pros a 
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plaintiff is an exercise of discretion not 
revisable in this court. 

17. Where parties proceed to trial without a 
replication to a special plea in bar, and 
the meter of the replcation is available 
under the general issae, the infornfgiy is 
presumed U6 have hoen waived vy mutual 
assent, nud the trial to huge gone on the 
merits—Bond v. Hills and Fay. 233 

18. A party can have no hearing on the appel- 
late court, apon the overraling of lis de- 
marrer, where it was afierwards with- 
drawn, and an issue formed to the coun- 
try ; the case then stands as if no dem-:- 
rer had been filed.—Acre v. Ross, Adm’r. 

283 

19. In setting aside a judgment by default 
any time daring the term in which it is 
rendered, on good cause shewu and per- 
mitting the defendant to plead the statute 
of limitations, there is no error.— Hilsva v. 
Torbert. 


29. In criminal cases brought to this court. en ! 


po nts reserved, it is not eorrect practice 

for the defendant to assign errors in the re- 
cord,— Tie State v. Shelton. 343 
21.fn such cases this court is confined in their 
decision. to the points reserved as novel 
and difficult. and a certiorari to bring up, 
other parts of the record will nol be re. 

. ed, : ib. 
22. Where, in.an action on a bond, a special 
~ plea i bar alone is pleaded, a demurrer to 
which isoverrated in the courtbelow,andon 
writ of error the judgment on demurrer is 
reversed and the plea hulden radical!y bad, 

* this court will render the proper judgment. 
~ "MCausland v. Drake. 344 
23. Whiere the defendant demars and pleads 
‘to the sate part of the declaration, and the 
ie es of fact are tried, he is presuted to 
~ Pave waived his demurrer. Morrison, Ad. 
y. Morrison. ’ 444 


- 


24. But the same strictness is not necessary in | 


cases of appeal, or certiorari (rim justices’ 

~  jadgments; nor is it crrrect practice to 

* drive.a party to his demarrer, it beiug the 
duty of the coart,.in such cases, to expunge 

any plea net presenting issuable matter, 

and ta direct proper issues,’ tb. 

\ QB. Every thing comput.ble withthe reeard will 
~~ be intended to sustain the j dgment helow; 

. hence? it will be presumed that the decree 
was rendered opon the final apportion- 
ment of dn insolvent estate, and so pursa- 

ed thedegal liability. . od. 

93 A refusal of the court below to permit an 
‘aneqdingnt of a plea, after the overruling 

of a demurrer, will not be revised by thie 


99 ,) 
a0 | 
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* court, unless it is shewn in the record, in 
what the proposed amendment consis'ed, 
Craig v. Blow. 448 

27. The permission or refusal of leave to with- 
draw the general issue, to plead in abate. 
ment, or demur, is discretionary with the 
court even in criminal cuses.—-State v. Wil. 
liams., 434 

28 Where a party appears and pleads tora 
deelaration filcd against him and another, 
jointly, 0 is immaterial whether or notit 
appears that the writ was served on him. + 
Chapinan v. Arrington. 480 

29. Where uo stepis made below to take ad- 
vantage of any defects in the declaration, 
if any there be, this court will not, under 
the statute examine into them ib. 

30 An agreement by plaintiff, to accept a 
plea containing abatable: matter, as a plea 
in abatement, after plens in bar are filed, 
is a Waiver of all objections as te matters 
of form,.—Clereland et al, Ex’rs vy. Chandler. 

4x9 

31. A demurrer cannot reach the order of 
pleading ; and where a plea in bar, aud in 
abatement are pleaded together. the prop- 
er rule is to move te strike out the Jatter, 
ortreat tas anullity ; a replication would 
be an adimission that it was regularly filed. 


See Writ of Error, 1. 2. 
Motion, 2. 
Appearance, 1. 2. 3. 4. 
Venue, 2. 


PRINCIPAL AND AGENT. 
f See Factor, 1. 


PRINCIPAL AND SURETY. 


J. Where a crecitor by contract extends the 
time for payment to bis. principal debtor, 
without the consent of the surety. the sure- 
ty ix relensed.—Comegys and Pershouse v. | 

_Bouth and Bell... 14 

2. In such ca-e it. need not be shewn that the 
surety bath sastuined damage ; mjary will 
be presumed. ib. 

3, Where a surety has given verbal notice 
to the ereditor to sue the priacipal, 10 en- 
title him toa discharge; le must shew, 
that by neglecting te sve.an injury has 
been sustained by him.—Herbert & Kyle 
v. Hobbs & Fenneile, Adm’rs. 9 

4. Such a. defence is good at law and in 
Chincery, but without proof of the injury 
sustained, it is not- available in either 
court. ib. 

5. And if the surety omits to set up such 
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defence at law, it is waived, and cannot 
be asserted in Chancery. ~tb. 
6. Where a judgment is reversed, and acor- 
rected judgment is rendered by the ap- 
pellite court, the sureties in the error bond 
are liable for the amount of the corrected 
judgment.—Sanders & Fenwick v. Rives 
109 
7. Where a sorety reqnests the creditor to 
sue the principal be being solvent, and 
the creditor, fails to do so. whereby, by 
reason of the subseqnent insolvency o} 
the principal, no recovery ean be had of 
him, the sureiy Is discharged !.— Goodman 
v. Griffin. 160 
8. The statote providing for the release of | 
sureties, when the “ygivew rilten notice to 
the erediter to su, and ine fails to do so. is 
cumulative merely. 


PROMISSORY NOTE. 

1. Ona note p ryable ata futare day, with 
interest from the date, if sot puneto- 
ally paid, jadgment may be properly ren- 
dered for the principal, with interest from 
matority.—Boddie v. Ely. 182 

See Indorser. 
I. Declaration, 4. 
Assumpsit. 12 13. 
Indorser, 16. 17. 
VIL. Admissibility, 3. 


RECORD. 
See Practice, 6. 7. 8. 11. 21. 25. 


REGE-TRATION. 
See Titles to Land, 3. 4. 


RELEASE. 
1. A parol release. without consideration is 
unavailing —Goodman v. Griffin. 166 
See Principal and surety, 1. 


RENT. 

1. Though there be a special contract for 
the rent of land, the plaintiff may, ander 
the statute, recover on a count forse and 
occupation, ressonable rent, not exceeding 
the price fixed by the contract.—M’ Millian 
v. Wallace. , 185 

See Conveyance, 1. 2. 


REPLEVIN. 
See Lien, 1. 
REPLICATION. 
See Pleading, II. 





SCIRE FACIAS. 

1. It will be adjudged a variance between 
a scieri facias and a record, that the re- 
cord does not shew the amount of costs re- 
covered as avernd inthe sei. fa.; the alle. 
gation sary be proved atthe tnd by the 
lee lill.— Sanders & Finwick v. Rizs. 109 

See Appearanee, 3. 4. 
Practice, 11. 


SECURITY FOR COSTS. 

1. Where an order is made for security for 
costs, aot under the statute, alibough the 
time limited for itto be given has passed, 
still she conrt may receive such seew ily, 
if advantage of such omission has not 
been previows'y claimed.—Jenes’ E2'ore 
v. Wilkinson. 44 


SERVICE OF PROCESS. 

1. Where there are two executors, to make 
them parties defendint to » cause. process 
must be served oa buth.—Jones’ Ez’ors v. 
Wilkinson. 44 


SET-OFF. 

1. Toa suit brought by an administrator, 
the defendant may plead, as a set-off, a 
demand due by the intestate, at the time 
of his death, although the estate bas been 
declared insolvent.—Perrine v. Warren, 
Adm’r. 161 

See II. Pleas, 2. / 


SHERIFF. 
1. Asheriffis liable. if he faile to retornan ex 
ecution three days before the return term, 
Neal etal. y Culdrell. lk 

2. Ard itis no excuse that property was levi- 
ed’on and advertised to be sold on the first 
day of the return term. and that it was Te 
tained to complete thé sale, the writ being 
unnecessary for that purpose. 

- Tosustain an action against sheriff, for 
a false return of a ft. fa it is necessary to 
shew, that there was a Dy ae to alte 
thorise the-issuance of a fi. fa..— Tombeck- 
bee Bunk v. Godbold. 244 

>A memoryndanm shewing the amount, par 
ties and date of the award of judgment, 
signed by the clerk, is not a sufficient judg- 
ment for that purpose. . 

6. In this State a sheriff may appoint # gere- 

ral deputy by parol or without writing, as 
at common law, and whén s0 constituted, 
he may do any act of a ministerial natare 
w sti his aac can.’ Gee v. — 


— 
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7. A deed of conveyance of land execated 
by such depnty, in the nume and ander the 
seal of his principal, is valid. tb 

See Payment, 1. 
1. Records 3. 4. 
V. Proof in particular issues, 2. 


SHERIFFS’ RECEIPTS. 

1. Where the sheriff gives an official receipt 
to the defendant, it is good evidence of 
ayment, though he fail to make return of 

it, and although a writ o! error be sued out 
before the amount is paid over to the plain- 


. tiff.—Sanders and Fenwick v. Rives. 109 


SHERIFFS’ RETURN. 

1. In an action against a bank, the retorn 
of a sheriff. shewing that he served pro- 
cess on the cashier, without proof that the 
person was sach cashier. is insuficient.— 

- St. Sohn v..Tombeckbee Bank. 146 
‘2. The return of the sheriff is not safficient 
evidence of that fact. t 


SHERIFFS’ SECURITIES. 

1. Under the act of 1819, a jadgmenton mo- 
tion may be had against the sureties of a 
sheriff. on notice to the sheriff alone.— 
131 


Neal et al. v. Caldwell. 


STATUTE OF LIMITATIONS. . 
See Limitation of actions. 





SURETY. 


TITLES TO LAND. 


2. Where a plaintiff relies on documentary 
, title, a complete title must be 
shewn, and if a ma-erial link be wasting 
his documentary proo!” should be exelud- 
etl from the jury.—Jinkins v. Nael. 60 
2. An equitable tie wili prevail against ere- 
diters or parchasers of one having onty a 
nvked lecal lithe —Morgan e al. v. Mor- 
’ gan, et al. . 
3. A purchaser of land is not bonnd to hace 
the evidence of a mere equitable title re- 
corded, either as to creditors, or subse- 
vent purchasers. u 
4. Delivering of possession to the parchaser 
of land, is deemed an act equivalent to re- 
gistrativa of the tithe deed, and should put 





every persvm upon the enquiry a3 to the 
gille, ib. 


TRESPASS TO TRY TITLES. 

1. In trespass to try titles, the declaration or 
verdict must ascertain with rensonable 
accuracy and tu cominon intent, the pre- 
cise tract or lot recovered; but serupu- 
Jons accuracy of description is uot neces- 
sury.—Jinkins v. Noel. 

2.In an action of trespass totry titles, in 
sume of the counts of the declaration, the 
land was deseribed by a wiong number, 
and the verdict was general: Held, that 
the misdescription was cured by the in- 
dorsement on the writ.—Hamner v. Ed. 
dins. 192 

3. It is sufficient, in such action, to describe 
the land sued for, by designating the nam- 
ber of the tract, according to the surveys 
of the United States. 7 


TROVER. 

1. A. undertook to cairy flour for B. to a cer- 
tain place, and having deposited ii on the 
way by mistake, part of the flour was ta- 
ken from there by C.—B. refusing to re- 
ceive part only, C. received the pemaine —, 
der, and paid A. for the whole. bis a- 
Mounts to a conversion by A, for which B. 
can maintain vover against him.—Bullard 
v. Young. 46 

See Limitation of actions, 2. 


USURY. 

1. The statote of 1819, which provides that 
the borrower may establish a defence of 
usary by hisownoa h,in certain causes, does 
not extend to contracts made oul of this 
stare, by persons residing in other States. } 
Wilson Walker. 21) 

2. Does the statute operate, where the origins 
al parties to the contract are dead, ae | 
as if living — Quere? 1b. 


VARIANCE. 

1. A variance as to the pluintiff between the 
wairant or summons of the justice, and 
the statement of the cause of action in 
the appellate court, apparent of recocd, 
by oyer or otherwise, is fatal on demar- 
rer. — Moffett and Singleton v. —_— 


See Scieri facias, 1. 
; Declaration, }. 


VENDOR AND PURCHASER. 

1. M. purchased a lot of land. and gave his 
note fur the purchase money ; the vendors 
executed a certificate of the sale, by which 














, 
they bound themselves to make a title 
when the notes were paid, and containing 
a stipulation, that on a failare of payment, 
the fot should revert to the vendors: Held 
that this stipulation was for the benefit of 
the vendors, and that the puchaser could 
not take advantase of bis omission to pay, 
and at his option abandon the purchase. 
Murdine v. Crenshaw et al. 87 
9. Where a vendor of an estate has made 
fraudulent representations of title, the ven- 
dee is entilled, in equity. toa rescission of 


the contract.— Harris et al v. Carter's Ads | 


et al. 233 
3. But where the purchaser had notice of the 
tiile of the vendor, and the vendyr com- 
pletes his title before ihe vendee becomes 
entitled toa conveyance, he cannot object 
that the vendor had no title at the me of 
the sale. ib. 
4. A purchaser of an estate, under circum- 
stunces sufficient to put him on the enqui- 
ry, is considered as affected with notice of 


an incumbrance. ab. 
5. Possession of land is such a circumstance 
as to puta paity on the enquiry. ab. 


6. And the pending of a suit, involving the 
litle to an estate, is sufficient notice to af- 
fecta purchaser. L 

See Assumpsit. 9.10. 
Payment, 2. 


VENIRE FACTAS. 

1. Upon change of venue afier a transmis- 
sion of the original papers, and a trans- 
cript of the orders in the cause, a copy of 
the venire facias. cer ified by the clerk of 
the court from which the charge took place, 
cinsot be received as a part of the record. 
State v. Williams. ‘4 

2. Butafiera plea of the general issue, no ob. 
jection. reaching the venire facias, can be 
be made—therelore, the want of oueis not 
error. ’ wb. 

VENUE. 

1. Upon change of venue, the coart is bound 
to presume all things regular before the 
chi nge as the existence of a guod caption 
to the indictment ; and it devolves upon the 
prisoner to shew any fatal irregularity; so 
it is presumable that the record has been 
duly transmitted and delivered. — State v. 
Williams. 454 

See Venire Facias, 1. 


VERDICT. 
1. Where there are special pleas and no re 


| 





plication or issue joined, and a verdict for 





INDEX. 517 


the plaintiff is rendered, is it error—Quere? 
Jones’ Ex’ drs v. Wilkinson. 

2..[n an acnon of trespass to try titles, in 
some of the counts of the declaration, the 
land was deseribed by a wroug number, 
and the verdict was general: Held, that 
the misdescription was cured by the in- 
dorsementun the writ.—Hamner v. Eddins. 

192 

3. A general verdict sustaining the canse of 
action laid in the declaration, is sufficient, 
although it does not specify the land recov- 
ered. ib. 

See Trespass to try Titles, 1. 


WARRANTY. 

1. In a bill of sale of a negro, the words “I 
warrant and defend,” create a warranty of 
soundness as well as of title.—Duff v. Ivy. 

140 


WITNESS. 

1. Where the subscribing witness resides 
out of the State, his evidence «may be dis- 
pensed with. in establishing the instra- 
ment.—Barringer & Rhodes v. Sneed. 201 

See Evidence. 


WRIT. 

1. A writ returnable at a wrong term of the 
court, or at a time when no terin is to be 
holden, is absolutely void.— Brown v. J. & 
T. Simpson, surviving partners. 331 

2. After appearance and plea, ne objection 
cin be taken to any defect in the writ. 
Hamner v. Eddins. 192 

See Appeurance, 6. 


WRIT OF ERROR. 

1. The appellee having prevented the writ 
of error from being properly proseeated 
his motion for affirmance on certificate was 
deuied.— Mitchell v. Russell. 53 

2. And. the appellant was permitted to dis- 
miss his writ of error, so as to prosecute an- 
other. wb. 

3. Afier appearance the appellee cannot 
claim a dismissal 6f the writ of error, for 
want of a citation.—Naylor v. Philips. 210 

4. The writ of error named the defendant 
individually, the record below decribed 
him as administrator—there being but one 
case: Held, that the error was not fatal.— 
Green v. Foley. 239 

See Payment, 1. 
Bond, 1. 
Practice, 11. 
Executors and Administrators, 4. 
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’ 


9th line from bottom, for “ materially,” read naturally. 
oh “ - for “teal,” read personal. 

lth “ top for “begun,” read legem. 

6th “ “ * for violation,” read rolition. 

9h “« “  afier where,” insert upon. 

last line, after “crime,” insert of murder. 

14th line from bottom, for “ infamatus,” read informatus. 
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